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CHANCERY. 


O conſider the diviſion of 
the courts of _ juſtice we 
mult ſee how they ſtood 
immediately before ſuch diviſions 
were made; and from the time of the 
Saxons till the reign of Edward 
the firſt, the ſeveral county courts 
and Sheriffs courts, did decline in 
their intereſt and authority. The 


method by which they were broken 
were two- fold: 2 
Vol. I. * Firſt, 
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Firſt, by oranting commiſſions to 
the Sheriffs by a writ of juſtices ; 
whereby the Sheriff had a particular 
juriſdiction granted him to be judge 
of a particular cauſe independent of 
the ſuitors of the county court, and 
theſe commiſſions were after the 
Norman form, by which all power of 
judicature was immediately derived 
from the Prince; theſe commiſſions 
were neceſſary to give the Sheriff a 
juriſdictioni above the value of forty 
ullings, | 
The ſecond way whereby the coun- 
ty courts were broken, was by ap- 
pointing the juſtices in Hire; theſe 
were appointed in the twenty-ſecond 
year of Henry the ſecond, and were 


Judges that fat in the ſeveral counties 


to hear and determine cauſes, as 
well criminal as civil; and theſe pro- 
ceeded in the ſame method of judi- 
cature as was obſerved in the King's 
court, and kept an uniformity in the 
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law, which was very much broken 
by the diſtin& courts of juſtice, that 


before had tranſacted all civil buſi- 
neſs in their ſeveral counties ; from 
hence, afterwards they began to grant 
commiſſions to take aſſizes, which 
which were commiſſions pro re nata 
upon complaints of diſſeiſens done 
in their ſeveral counties. 


x The King's own court confiſted of 
the Juſticier, who was the chief of- 
ficer of ſtate, and the Chancellor or 


keeper of the ſeal, and ſuch other 
Barons and Tenants in capite, as the 


king called to their aſſiſtance; theſe 


were called by writ to the determi- 
nation of particular cauſes, and tho 
towards the latter end of the firſt 
Norman period, there were ſome 
great officers of ſtate that were con- 
ſtantly reſident, yet the King accord- 
ing to the weiglit of the cauſe, called 
ſometimes more and ſometimes leſs 
in number; and by vertue of ſuch 
writs l ſat and tranſacted all civil 
i.) B 2 buſineſs. 
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FORUM ROMAN UM. 
buſineſs. This court of the King 
tranſacted all civil and criminal pleas, 
as likewiſe the matters relating to 
the revenue; theſe when they ſat as 
a court of revenue reſided in the 
Exchequer: when they ſat on cri- 
minal and civil cauſes, they ſat in 
the hall of the king; when they ſat 
in the Exchequer the treaſurer gene- 
rally preſided as a man beſt skilled 
in the revenue ; when they fat as a 
court of criminal or civil, the Ju- 
ſticier preſided as a man beſt skilled 
in the law ; when it was a matter of 
great moment, as upon the levying 
a new war, or raiſing an Eſcuage, 
moſt of the great perſons that held 
in capite were called, and here they 
tranſacted all manner of buſineſs as 
well criminal as civil relating to the re- 
venue; and this was called, the com- 
mune concilium Regni, or the parlia- 
ment, as to this court afterwards the 
repreſentatives of boroughs that held 
in capite were called; this was the 
great court baron of the kingdom; 

and 
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and when they fat, all leſſer courts 
and councils ſeemed to be ſuſpended, 
but theſe were ſeldom called during 
the firſt Normas period, becauſe 
ſuch concourſe was formidable to 
thoſe princes : but leſſer councils to 

tranſact the public buſineſs were very 
frequent amongſt them; all the pleas - 
that were depending in the courts of 
the King, or of the Exchequer, were 
put before them, fave only that in- 
queſt of offices that were not tranſ- 
acted, and the common extracts up- 
on which proceſs went, were not 
brought before them, becauſe theſe 
being matter of courſe, remained as 
before in the Exchequer. 


In the barons wars, the power of 
Hugo de Burgos, who was the Juſticier, 
was turned againſt the King, and it 
was found likewiſe, that the Barons 

| Who had granted diſtricts were very 
troubleſome to the crown : for tho' 
in the Conqueror's time, and for 
ſome reigns after the conqueſt, they 
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were kept in very good ſubjection, 


and the Norman and Engliſh Barons 
were a balance one for the other, 
the Nsrmans being dependants up- 


on the crown who had new planted 


them in the kingdom: bat afterwards - 


time wearing away the diſtinction, 


the Normans grew up Engliſh, and 
became fond of thoſe liberties and 
privileges that the Eugliſb had en- 
joyed in the Saxon times; and from 
whence grew the Barons wars, which 
introduced a new policy in the king- 
dom, which hath continued with ſome 


_ alteration unto this day; and for this 


purpoſe after the battle of Eveſbam, 
in the time of Henry the third, there 
ſeems to be ſome of the wiſeſt poli- 
cies {et on foot that have ever been 
known in any nation ; for, firſt, after 
the conqueſt, the King confirmed the 
great charter which made him very 
popular, by making ſo good an uſe 


of his conqueſt as not to graſp at 
the liberties of the people. 


The 
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The next ſtep that was taken, 


was that of forming a balance to the 


great peers, by breaking the terri- 
tories that were eſcheated into ſmaller 


diſtricts to hold immediately from 


the crown, from hence the diſtinction 


between the Barones. majores, and 
the Barones minores ; the Barones 


majores were thoſe that had the 


greater diſtricts, and the Baroues 
minores were the new Tenants 7% 
capite, that had the ſmaller territo- 
ries ; and becauſe the number of the 
Barones minores was too great to 
be called together at the aſſembly 
and conventions of the ſtates: they 
took a new method to balance their 
power againſt that of the ancient 
baronage. 

Such ports and boroughs as had 
held per Baroniam, were anciently 
ſummoned: to parliament and ſent 
TH their repreſentatives to ſit with the 

baronage, becauſe they were equally 
concerned in the taxes and levies 
of the kingdom, with the reſt of 
| the 


” 
* 7 
ou 


— — — — 
0 


FORUM ROMANUM. 


the Barones minores, holding then 
about as large a quantity of land in 
the county as amounted to a barony. 
they likewiſe ſent their repreſenta- 
tives both of counties and boroughs, 


Which as ſome have faid, were di- 
geſted into one houſe, but T believe 


they were originally formed intotwo, 
as they are at preſent ; frot hence 
the writ is, that they ſhould chuſe 
Duos milites gladiis cintos ; and 
from hence afterwards the taxes and 
levies were given in the lower houſe, 
becauſe the ports and boroughs were 
trading parts of the kingdom, and 
the Barons of theſe ports ſettled the 
ſeveral cuſtoms and taxes that were 
raiſed to the uſe of the navy, and as 
the baronage that held in capite 
to accompany the King in his wars, 
were ſummoned to a parliament to 
aſſeſs the Eſcuage ; ſo the Barons of 


the ports and boroughs were ſum- 


moned to the King's court to ſettle 
the tillage, for there were two di- 


ſtinct tenures in the kingdom, that 
ſeem 
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ſeem to have had oirginally charters 
from the Conqueror, the military of 
Barons that were uſed to accompany 1 
the King in the wars, and the Bo- 
roughs which uſed to maintain the 
navy. And there was alſo a third 
ſort, which were the antient demeſne 
lands, which uſed to maintain the 
table of the King. As to the tenants 
in antient demeſne, they generally 
uſed to bring in their corn or gabel 
rent in ſpecie to the Exchequer: theſe 
that held in Burgage tenure, were 
uſed to preſent particular donatives 
to the King, upon particular expedi- 
tions. Theſe laſt were often ſent for 
and conſulted in foreign expeditions 
where the navy was concerned. 


Theſe burgage tenures were va- Maddox 
rious according to the different na- Rol. ab. 
ture of their patents; for ſome held 
at a certain rent, others to fit out 
ſhips for the navy. But the moſt ge- 
neral way of infeudation was by cer- 
tain rents. And as the tenants in ca- 

VOI. I. 8 pite 
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pite that held by military ſervice, 
were often ſummoned to give aid to 


the King, over and above their mi- 


litary duty : as aid to the King's ſon, 
or to marry the King's daughter; ſo 
thoſe that held by burgage, were ſom- 
moned when — King deſired a do- 
nation, and donatives were then given 
in the King's courts, ſor each parti- 
cular borough, and they were then 
regiſtered and accounted for by the 
Sheriff; and this was over and above 
their conſtant rent and ſervices paid 
for ſuch boroughs under the name 
of tallage. C 


But towards the period we have 
mentioned, all the repreſentatives of 
the burgage tenants, and the repre- 


ſentatives of the Barones minores, 
were caſt together in one houſe. And 


as the military Barons in former 
times gave their aids apart upon 
every. Knight's fee, and'the burgage 
tenants gave their donatives in part 
ſo much upon every borough ; upon 

| the 
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the coaleſcence of the Barones mi- 
nores and the burgeſſes into one 


houſe, they fell into a new way of 
taxing which was by way of ſubſidy: 


and the fifteenth of every man's ſub- 
ſtance which theſe called Quinzimes. 
Theſe were raiſed by particular laws, 


and were gathered by diſtreſs ac- 


cording to the value of every man's 
ſubſtance, and at the time when every 
man's perſonal ſubſtance was viſible. 
J find in Rezly 516, a writ to the 


and that they themſelves ſhould ap- 
point collectors. And it ſeems that 
books were kept by the crown, of 
the ſtate and condition of the Clergy 


and Laity when theſe taxes was col- 
lected. 


But becauſe the commons ſitting 
by right of repreſentation, could give 
no more than they were impou ered 
by their principals, therefore all tax- 
C 2 ation 
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as the tenth penny of every man's 
ſubſtance, which they called Diſmes, 


Clergy for the gathering their tenths, 
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ation uſed to begin in their houſe ; 
neither would they ſuffer it ever to 
be altered, becauſe they looked upon 
that to be a breach of truſt in not 
conforming to the original inſtructi- 
ons they received from their princi- 
pals. This ſeemed to be taken from 
the cuſtoms of the ancient boroughs, 
who were intruſted to give a parti- 
cular ſum for every particular bo- 
rough. And they did not immediately . 
leave that way of taxing afterwards, 
when they came into a more gene- 
ral way of taxing by tenths and 
fifteenths, for they uſed to conſult 
their principals, as they had formerly 
done, what they could bear ; and 
when once by conſultations together 
they had formed one'general ſubſidy, 
they would never ſuffer it to be 
touched by the ſuperior baronage. 
This gave the power of the purſe 
to the commons, which as it gave an 
opportunity to the crown to gather 
great ſums off the people, ſo it made 
them a balance for the antient baro- 
nage, 
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nage, and in aſter-times even too 


great for them. 


But the power of judicature was 
reſerved to the antient baronage, or 
the Barones majores. This ariſes 
from the hiſtory already mentioned, 
for the Barones majores were gene- 
rally the perſons who were ſum- 
moned . for the hearing the cauſes, 
and theſe as well eccleſiaſtical as tem- 
poral. And in the antient times, 


chiefly eccleſiaſtical great cauſes were 


generally heard by them, as well 
originally as by appeals, as may be 
ſeen plainly in Rezly's Placita Par- 
liamentaria. Where likewiſe we find 
many inſtances of original cauſes, 
referred to inferior courts that were 


of no great moment. But all petiti- 
ons againſt great perſons, and the 


Princes officers were heard in this 
court. From hence this became a 
place of original juriſdictions for im- 
peachments, w hich were preferred 


either 
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either by private perſons or by the 
whole Commons of England : and 
likewiſe the dernier reſort to correct 
the errors of inferior judicatures ; 
but as to original cauſes they began 
to refer them to the inferior juriſdic- 
tion, to avoid a multiplicity of that 
ſort of buſineſs, as may be ſeen 
in Reilys Placita Parliamentaria, 
156, 157. And when any matter of 
fact was to be tried, there uſed to 
go out writs to the Juſtices in Eyre, 
'to ſummon the parties before them, 
to try the fact according to the com- 
mand of the writ, as may be ſeen in 


Reily 74, 75 5 


The next policy that was intro- 
duced after the wars with the Ba- 
rons was that of breaking the power 
of the Juſticier into ſeveral courts, 
which make the ordinary juriſdicti- 
ons that are now in being; (that is 
to ſay) the Chancery, the King's 


Bench, the Common Pleas, and the 
Exchequer. 


Firſt, 
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F irt, as to the Chancery; and that 


Fade ld uſe; firſt as an OH- 
cina brevium, ſecondly, as a comptrol 
and cheque upon the court of Exche- 
quer, and thirdly, as a Latin court for 
the proceeding on the records there 
touching perſons privileged, fourthly, 
as a court of Equity. 


I, Firſt, asan Officina brevium; an- 
tiently the Maſters in Chancery made 


out all ſummonſes to parliament, and 


the writs for the Common Pleas to 


proceed upon. But after the Magiſtri 
Cancellarii had ſettled proper writs 


and commiſſions, and thoſe things be- 


gan to be of courſe, then had they 


proper under officers, which made 
out their writs of courſe, and they 
began only to at tend the making 
out of the new writs in extraordi- 
nary cauſes, and the ordinary writs 
and commiſſions were made out by 


the proper officers. Hence it came to 
paſs that the officer called the Clerk 


"i 
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of the Crown made out all ſtate com- 
miſſions, after the form of them were 
ſettled ; as commiſſions for Juſtices 
Errant, and of aſſizes, general goal de- 
livery, yer and Terminer, and of 
the peace, writs of aſſociation and 
didemus poteſtatem, for taking of 
oaths, and all general pardons and ſpe - 


cial pardons; alſo writs of execution 


upon the ſtatute ſtaple, which were 


annexed to this office, 1n the time of 


Queen Mary for their continual and 
chargeable attendance, All which 
writs were made out by the Curſitor. 

TheCurſitors were formerly asclerks 
to the Maſters who made out the 
writs and were afterwards ſettled in- 
to a diſtinct office to make out the 
Brevia de Curſu. There were like- 


wife in this court clerks of the 


Hamper, who did regiſter fines that 


were paid on every writ, and ſaw 
that they were ſealed up in bags in 


order to be opened afterwards and iſ- 


ſued and the Comptroler who at- 


tended and inſpected the opening of 
the 
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the bag, in which the writs were put 
and was a cheque upon theelerks of 


the Hamper... 
© The reaſons of the inſtitution of 
this Officina Brevium are many; firſt 


that it might appear, that all power 


of judicature whatſoever flowed from 
the King, and therefore there was 
a ſummons even to the Peers in parli- 
ament, that fat in Jure proprio; ſo 
likewiſe for the lower Houſe of 


Commons, the baſis of the ſame was 


made by writs, that iſſued out of this 
court, and were returned into the 
fame office; and allo in every judica- 
ture there were particular patents 
which ſhewed the extent of their 


commiſſions, and that their power 


was derived from the crown. 


33 reaſon for this inflituion 


was, that the crown might have 
their proper fines. Theſe were anti- 
ently paid to purchaſe juſtice from 


the crown ; for they would not ſuf- 
Vol. I. D fer 
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fer perſons to come into the King's 


courts, und engage the power of the 


King, to do right to private perſons, 
without firſt receiving ſomething 
from the ſubject towards the charges 
of the court, and the expence of 
the Judicature. Inſomuch as in the 
ancient 'times the King uſed to 
ſummon ſeveral of the Barons to 


attend the hearing of ſuch cauſes ; 


but afterwards by Magna Charta, 
theſe were reduced to fines certain, 


that the-Crown might not be de- 
frauded, and the writs were taken 


out of the court of Chancery, re- 
turnaBle in the other courts, that 


urt might be a cheque to the 
other 


A third reaſon of this inſtitution 
was, to keep an uniformity in the 
law ; for whether theſe writs went 
out to the Sheriff in nature of a Juſti- 
cies, or whether they were return- 
able before the Tuſtices in Eyre, or 
Juſtices of the Common Bench or 

— 
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Aſſize, they were ſtill madg in one 
form according to the nature of ye 
complaint, which was both: a 


tion to the Judges hi a ace of 
his authority. 


2. The ſecond office of the © court 
of Chancery was that of a cheque 
upon the court of Exchequer. . The 
Sheriffs, the Eſcheators, and all other 
_ officers, relating to the revenue were 


ſuorn in the Exchequer : and when 


they virtute officii-took any inquiſi- 


tion, of the death of any perſon, of 


the lands of which he died ſeiſed, 
they uſed to return it ine c 
beer. 1 | 


But the 8 in s to 


quicken theſe officers would iſſue 
writs, and when they took any in- 
quiſition Virtute brevis, they were 
wont to return it into the Chancery. 


Bot to underſtand the authority — 


the court of Chancery in relation to 


11 revenue, and what ſhare of ju- 


D2 riſdicion 
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riſdiction was ſettled" in that court 
upon the diviſion of the courts of 
juſtice, it will be neceſſary to look 
into what was the uſual buſineſs of 
the Chancellor in the firſt Norman 
enen 


In che ancient times the Charicel 
lor was likewiſe Chaplain to the 
King, and it was his buſineſs in-the 
time of the Juſticier to write the 
Diplomata, that is, all charters and 
commiſſions from the King. There- 
fore when the power of the Juſti- 

cier was broken, he obtained the 
Oficina Brevium and Cartarum Re- 
giarum. From thence all the extra- 
ordinary juriſdictions touching grant- 
ing of charters, as likewiſe all in- 
queſts of office to intitle the crown, 
were returned into this office. And 
the Exchequer, in which theſe things 
were anciently tranſacted, became 
only an ordinary court of revenue 
to let leaſes to the King's farmers, 
and and co ad in the REY s debts. And 
: therefore 
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therefore the office in the Exchequer 
was only an office of inſtruction, of 
what lands were in the King's parti- 
cular counties. But to veſt lands in 
the crown de novo, it was neceſſary 
to have an office under the great 
ſeal, e 
crown, - (unleſs it were merely th 

farms that were granted for 70375 
it was neceſſary they ſhould have 


patents under che great ſeal. 


From hence when any writ went 


quicken the Sheriff and Eſcheators, 


ir was returned into that court as 


that fell to the ſhare of the Chancel- 
lor after the diviſion of the courts, 
and there any party grieved was to 
come in to endl. And ſo if a ſcire 
facias iſſued to repeal any patent it 


was returnable into this court, be- 


cauſe there ſuch patents were re- 
giſtred, and there the party came in 
and pleaded before the Chancellor. 
And 


* 
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And if a demurrer was joined the 
Chancellor was judge. But if they 
pleaded to ifſue, the Chancellor could 
not award a jury proceſs, but was to 
carry the record itſelf over to the 

King's Bench, who awarded the jury 
proceſs upon it; and aſterwards upon 
the verdict gave judgment. And the 
reaſon. of this ſeems to be, that the 
Chancery being the Officina Brevium, 
if he could have tried iſſues might 
have eaſily encroached upon other 
Juriſdictions, . in making the writs 
that were iſſued out of his court re- 
turnable into it. And from hence it 
was that they kept original and ju | 
dicial writs diſtinct from each other. 

For tho the Chancery gave judg- 
ment upon ſuch inquiſitions, and 
upon a ſcire facias, where a demurrer 
was joined, yet ſuch judgment was 
either to remove the King's hands, 
or to repeal the patent, upon-which 
© oa writs nad to iſe. 


3. Thirdly 
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3. Thirdly, the aid zien 
was as a Latin court for the pro- 
ceeding on the records there, touch- 


ing perſons privileged, and _ upon 
recognizances. 


As to the privileges of — | 


this was plainly ariſing from their 
attendances. And their juriſdictions 
in recognizances aroſe from the re- 
cords remaining with the Chancellor 
here. And becauſe they had in the 
former caſes uſually given judgment 
in demurrer, ſo in this caſe, when de- 


murrer was joined they gave judg- 


ment alſo. But they never having 
iſſued any jury proceſs in the caſes'of 
revenue, in the old Norman times, 
ſo in theſe privileged caſes they . 
ſued no jury proceſs, becauſe they 
had never done 1 it in the caſes of the 


revenue. 


Theſe two laſt juriſdictions in the 
Chancery, making up what we call 
| the 
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the petty bag. And whereas all the 
original writs that were the foundati- 
on of all the buſineſs in the courts of 
juſtice, were put together in the 
Hamper : ſo the writs that went 
out to return inquiſitions into the 
Chancery, were returned into the 
petty bag ; which gave the diſtinc- 


tion to thoſe names and begot diſtinct 
officers in the court. 


F ourthly, of the Court of Equity. 


This court was newly added af- 
ter the diviſion of the courts, and 
from very ſmall and inconſiderable 
beginning, hath not only curbed the 
juriſdictions of the common law, 
but hath introduced a new proceſs, 
and a new manner of tryal totally 
before unheard of. And which tho 
it was very much impugned even to- 
wards its firſt original creation, yet 
could never be remedied, and is now 
grownto that degree, that it has ſwal- 
2 up moſt of the other buſineſs 
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of the common law courts, we muſt 


therefore ſee what footſteps there 


were for this juriſdiction in the an- 
cient Curia Regis. And that there 


muſt be ſome footſteps for an Eng liſb 


proceeding to give occaſion and riſe 
to this court, ſeems to be plain, from 


the Exgliſb juriſdiction in the court 
of Exchequer, as well as that which 


is exerciſed in the court of Chancery. 


There was no doubt, a power in 
the ancient Curia Regis, upon trea- 


ſure trove, or goods detained from 


25 


Regiſter 
24+ 


the King, to ſend to the party by 


a venire facias, and examine him 
upon articles adminiſtered to him 
upon oath, We find this new prac- 
tice in Engtifh informations in the 
King's behalf in the Exchequer, and 
likewiſe upon impeachments in the 
Houſe of Lords, where articles are 


_ Exhibited in Eng liſb for the parties 


to anſwer. But in the court of King 
between party and party, the plead- 
ings were in French, and afterwards 

Vol. I. . entered 


FORUM ROMANUM. 


entered upon the roll in Latin; and 
they were entered thus in Latin be- 
fore the ſtatute of 28 E. 3.] to keep 
a memorial of what was done in the 
courts of juſtice, which they thought 
could not be done in changing and 
fading languages. When the party 
came in, heanſwered to ſuch articles, 
and if he diſcharged himſelf upon 
oath, he was acquitted ; but if they 
proceeded againſt him by witneſſes, 
it was upon Latin informations, 
where they always deſcended to iſſue. 
And there was no more to warrant 
this juriſdiction in the ancient Cu- 

ria Regis. 


At the firſt diviſion of the courts, 
the Chancery was very tender in 
making out of writs, in caſes where 
there had been formerly no prece- 
dents, in the ancient Curia Regis, 
which now are called Actiones No- 
minatæ. Becauſe they thought the 
ancient footſteps that were in former 


courts of juſtice, were the bounds 
of 
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of the law, therefore whenever there 


was a new caſe, that ſeemed to re- 
quire remedy, the ordinary juriſ- 
diction referred them to petition the 
next parliament, where proper reme- 
dies were given tor the peculiar cafes. 


But becauſe this multiplied petitions 


to parliament, there was a peculiar 
law made, by which it gave the court 
a power in a new caſe to invent a 
writ, which is the Stat. Weſim. 2 cap. 
24. Et quotieſcunque de caters eve- 
merit in Cancellaria, quod in uno 
caſur eperitur breve, et in conſamili 
caſu cadente ſub eodem jure, et ſi 
mili indigente remedio, non reperi- 


laria in brevi faciendo, vel attermi- 
nent querentes in proximum Parli- 


bus concordari non poſſunt & refe- 
rant cos ad proximum Parliamen- 
tum, & de conſenſu juriſperitorum 
fiat breve ; ne contingat de cætero, 
yu curia Domini Regis, deficiat 
Ez _ conque- 


amentum, et ſcribantur caſus in qui- 


2 Inſ. 
405. 


tur, concordent Clerici de Cancel- 
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conpuerentibus in Eu fern 
ſendd. 


Tho the Chantery SE this fa | 
tate was armed with great power, 
yet the officers there uſed it very 


modeſtly, only to grant juriſdiction 


to other courts upon writs in new 
caſes; and for this the writ of entry 
in con/amili caſu which relating to 
to be founded upon this ſtatute. 
There were likewiſe founded upon 
this' ſtatute actions upon the ' caſe, 
upon ſeveral treſpaſſes, in which caſes 
there were not found any writs in 


the regiſter. But towards the times 


of Richard the ſecond, they not only 
made uſe of this ſtatute for the 
making of new writs, but for the 
enacting a new juriſdiction; and the. 
occaſion was this. The making the 


ſtatute of Mortmain had curbed the 


growing power of the clergy. They 
afterwards found out an invention to 


avoid the ſtatute by giving away of 
lands, 
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lands to truſtees for pious uſes, and 
the Feoffees of ſuch _— did. the 
duty of ſuch tenure in behalf of the 


truſt ; but if they perverted the truſt, 
the ordinary juriſdiction could take 


no notice of it, as being againſt the 
ſtatute of Mortmain ſo to do: but 
John Waltham, then Biſhop of Sa- 
lisbury, and, Chancellor, (as Pp 
Commons mentioned. in their 

tion) out of his ſubtilty — = 
and began a novelty againſt the form 
of the common law, and that was 


the invention of the writ of ſubpæna. 


This writ ſummoned the party to 
appear under a pain, to anſwer to 
ſuch things as were objected againſt 
him: and a petition was lodged in 
Chancery containing the articles to 
which he was obliged to anſwer, 


and upon ſuch articles was it that 


this new invented writ iſſued. But 
the 7 R. 2. cap. 6, was made to hin- 
der the growth of this court, by 
which damages were given to ſuch 
Perca that were drawn i into Chan- 


cery, 
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cery, or before the King's Council, 
upon ſuch falſe ſuggeſtions. 

There are petitions of the Com- 
g mons againſt this new invented ju- 
5. riſdiction. But when they had ſet- 
tled this new proceſs of ſubpoena, in 
order, to make the party appear, . 
they took the whole proceſs that had 
been uſed in Parliament, in order to 
bring perſons to anſwer charges ex- 
hibited before them. That is, the at- 
tachment whereby they took up his 
body as a contempt for not appear- 
ing, the proclamation commanding 
him to appear upon pain of his al- 
legiance, and likewiſe to attach his 
body wherevet he was found, either 
within libertiesor without, The next 
was a commiſſion of rebellion, which 
recited the proclamation and order- 
ed the perſon to be taken up where- 
ever he was found: and likewiſe a 
command to all conſtables and bai- 
liffs to aſſiſt the Sheriff. Theſe were 
all directed to the publick miniſters 
* officers of juſtice, and plainly 


appeared 
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appearcd to be the ancient preroga- 
tive proceſs to compel an appearance : 
in the ſupreme court of judicature. 


If theſe three proceſſes did not | 
fetch in the eren it was preſumed 
there was ſome negligence in the of- 
ficers and miniſters of juſtice, and 
therefore the ſupreme judicature ſent 
an officer of their own, to ſee whe- 
ther the party did really hide him- 
ſelf from juſtice, or not; and if the 
officer returned that he did, then iſ- 
ſued out a ſequeſtration upon all his 
lands, goods, and chattles whatſo- 
ever; theſe are the two laſt prero- 
gative proceſſes: and long it was be- 
fore the court of Chancery could fix 
them to ſubſerve the juſtice of that 
court. For the courts of common law 2 Chan- 
ſo far impugned the ſequeſtration, -- oo 
the laſt prerogative procels that they Cro. Eliz. 
W held, if the ſequeſtrators were reſiſted 3 
by the party and killed, that it was no 3 ary, 
murder, but only ſe defendendo; for 
that the Chancery had no juriſdicti- 
on in rem, but only in perſonam. 

The 
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The court of Chancery being thus 
erected to iſſue proceſs, and the Chan- 
cellor or Lord-keeper that having the 
government of that court, had the 


great ſeal, by authority of which all 


proceſs was to. iſſue: from hence 
it was, that there were Maſters ap- 
pointed in that court, that made out 
the forms of the writs, and entered 
them in a book kept up for that pur- 


' Poſe, thence called the regiſter, and 
ſuch writs are precedents for the 


future in like caſes. And exceptions 
were taken to writs in the courts to 
which they were directed, for not 
agreeing with the regiſter, and for 
divers other informalities, becauſe 
ſuch informal writs raiſed a preſump- 
tion that they did not iſſue out of 
the great ſhop of juſtice, from which 
all courts ought to found their au- 
thority in civil Pleas. —_ 


By the ordinary juriſdiction on 
every cauſe of complaint, the Chan- 
cellor iſſued the writ after exami- 


nation of the -plaintiff, that the 
ſubject might not be needleſly diſ- 
turbed; but when the caſe was ex- 
traordinary and it was neceſſary to 
have the defendant's oun oath; the 


Chancellor by his extraordinary ju- 


riſdiction, had power to ſend for 
and examiric upon the ſeveral allega- 
tions in the plaintiff's petition, 25 
this gave birth to the Eg liſb juriſ- 
N of the court of men 
irs} -, 2 
By: the aiding jurifdi@ion, on 
every cauſe we ſe that in the times 
of Ed. 1. chey began to keep cone 
to the forms of the regiſter 310 that 


the ſtatute: of I. 2. Gap. 24. 
was made to e che ordinary 


juriſdiction Gay. For it was then 


doubted whether the Chancellor cid 
go beyond tlie ſettled forms"of the 
writs, þecaufe the Chancellor was 

obliged! to Follow" che lach, and was 
not intruſted with the power to l in 
novate and make new las hut this: 
ſtatute only gave power to the Chan- 
Vo“. I. F cellor 
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was no like caſes, or where the party 
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cellor-to make out new writs, where 
he found fimilar caſes, therefore the 
extraordinary juriſdiction where there 


was to be examined upon oath, was 
left as it was before. *: 


The ſubpoena i is the firſt dt 
in the court, in order to bring in 


the party to anſwer. [+ Il 


The ſubpoena was anciently and 
originally a proceſs in the courts of 
common law, in order to bring in 
witneſs to atteſt the truth; and it 
was a ſummons to the party under 
a penalty to appear and give his teſ- 
timony. This proceſs was therefore 
taken up by the High Court of 
Chancery, when a man was con- 
vened to anſwer upon oath, as to the 
truth of the plaintiff*s allegations, 
becauſe it was the neareſt proceſs 
that was uſed in caſe of atteſtation 
by the den . er 


FORUM ROMAN UM. 


| And this was Fun”) ke the 
manner of citations by the civil and 
canon law; in which it was neceſſary 
to inſert the names of the defendants 


and alſo of the plaintiffs, at whoſe 
ſuit, and at what time and place 


they were to appear. 


ae” 


The return of the ſubpoena is ei- 


ther ordinary or extraordinary. Firſt 


ordinary ; which is at any day cer- 
tain within the term. For ordina- 


rily no ſubpoena is returnable 1 in the 
vacation, the reaſon of which is the 


ſame as that on which depends the 
conſtitution of the terms, which is 
very well deduced by Spellman in 
his remains. For anciently the King's 
courts were open from three weeks 
to three weeks, all the year long, as 
the courts of other 'interior Lords, 
for their tenants and vaſſals: but af- 
ter the Conqueſt, when buſineſs be- 


gan to multiply in the King's courts, 


and the days and times of deyotion, 


F 2 and 
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and the time of harveſt were ſet 
apart: as dies non juridici. There- 
fore Hillary vacation was appoint- 
ed for Lent; Eafter vacation, fot 
the time of Miiſuntide, and the pre- 
paration for it, and Trinity vaca- 
tion for the harveſt; Michaelmus 
vacation for Chriſtmas. And the va- 
cations being thus fixt for the times 
of devotion and country buſineſs, it 
was thought fit not to diſturb ' the 
people any more by the extraordi- 
nary. juriſdiction, than by that of 
of the common law. Secondly, the 
extraordinary” return is made imme- 
diately; and in the time of vacation. 
This by ſpecial petitiongor motion, to 
to my Lord Keeper; and an affidavit 
that the party lives in town, or with- 
in ten miles of it. And this is ex> i 


cepted out of the general rule; be- 
cauſe. not within the reaſon of it: 
For the parties near the court, cou e 


not be diſturbed or brought from 
their country buſineſs by ſach ' at> 
tendance, and the corporation courts Bl 
; in 
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in cities were open all the year long: 
and therefore” it was fit that the 


court of Chancery ſhould be open 
to all the parties that dwell within a 


convenient diſtance from the town, 
that the juriſdiction might be as ex- 
tenſive as that of any court whatſo- 


* 


ever. But no ſubpoena is return- Prat. 


becauſe you may have it returned at 
any day certain, as ſoon as you pleaſe, 


the immediate ſuppoſes an urgent 
neceſſity for an appearance, which 


cannot be in term time, where tlie 
time of appearance is every day. 


| Miſtakes in the ſubpoena vitiate 


the writ, Firſt; in the namefof the 
parties; for i. the parties ſerved 
be not named in the writ, there was 
no authority in the court to convene 
him, and therefore it wis no con- 


tempt inthe party not toappear. And 


therefore if an attachment iſſues up- 
on ſuch ſubpoena, upon application 
to the court it ſhafl be diſcharged. 

Secondly, 


able immediately in the term time, 566 
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| Secondly, inthe return; as if; it be 
taken out in term, returnable at no 
certain day; for the party is at a loſs 
when to appear, and therefore there 
is no contempt in not obeying it. 


Thirdly, in the form of the writ 1 
for if the form of the writ be miſ- 
taken, it cannot be preſumed even 
in the court to which it is returnable 


that it iſſued from thence, and there- 


fore the ſubject ſhall not be obliged 
to take notice of it. 


There can be no more then three 


defendants put into one ſubpoena. 
The reaſon is to prevent the vexati- 


ons of plaintiffs. For if it were equal- 


ly cheap to put in a multitude of 


names, the plaintiff might put in 


abundance of defendants, in order to 


terrify and vex them; for it is ſome 
ſmall inconvenience for a man to 
hear that there was proceſs out a- 


gainſt hurt, tho he be never ſerved, 


and 
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and yet if not ſerved, he cannot be re- 
paired in coſtsfrom the plaintiff. And 


three, to prevent the miſtakes which 
the tranſcribing a multitude of names 


in the label might 2 no 


together but as one of the three, be- 
cauſe they are as one perſon in law, 
and the en n in the _ 
band. 


| If loads two in the ſubpoens u 
coſts three ſhillings, if three, three 
ſhillings and fix-pence. The charge 
of the ſubpoena ought for reaſons 
aforeſaid to ſwell in proportion to 
the number of the defendants. And 
if there was but one in it, it was 
two ſhillings and ſix-pence before has 
ge in England! n it. 


n 
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they need not all be named, Bk 
= A. B: 


they were alfo confined tothenumber 


The husband and wife are ben : 


Where there are . dan — 
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| pear, there muſt be a * 
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A. B. et al. ſinc that is ſufficient 
notice to the defendant to appear, 
for the appearance to Al. and H. will 
age ere to the reſt. 


The label i is a ſhort copy of the 


import of the ſubpoena, as it relates 


to each particular defendant, there- 
fore if the label and body do not 
agree, the party ſerved may take 
adyantage of it; for it is no con-. 
tempt in the party not to appear if 
he be not ſerved with the ſubpoena 
itſelf, or a true copy of it: and the 
label is not a true copy of theſubpoena, 
if it doth not agree with the writ it- 


| As to copies, it is to be known 
that when the defendant is to ap- 


with him or the copy of it. But 


when there are only interlocutory 


orders in a cauſe, then tis enougli to 


| ſhew the order, and that is notice 


flint. For the Clerks of the court 
are 


was held a 


—_— V. 
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are ſuppoſed to be reſiding in court, 


and therefore upon notice of ſuch a 
cauſe, they may conſult the original 


in the minutes. But if the order di- 
rects notice, ſome have faid they 
muſt leave een 1 


The vids of the cine if it 
contains one defendant only, is by 


delivering the body of the urit, firſt 
to the party himſelf, and this is a per- 


ſonal notice. Secondly, by leaving it 
houſe, with one of his 
family; or if he hath no houſe; at the 
place of his ufual reſidence.) And this 
good ſummons at law, in a 


at his dwelling 


writ of debt and in all real actions, 
becauſe it was prefumed, that a man 


muſt have notice in his uſual place 
of abode, and if fuch' notice ſhould 
not be ſufficient; ix would be eafy by 


keeping out of che way to 1 
che extraondi men een e ; 


7 = 


1 chicks be arable tuns Desen 


dant in the ſubpoena, you muſt deliver 
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the label to the firſt, and ſney him the 


body, ſo tothe ſecond, and reſerve the 


body to the laſt, becauſe the label will 
not appear to be a true copy unleſs the 
ſeal of the court appear on the body; 
and unleſs the ſeal appear, which is 
the enſign of the authority, no man 
need pay e to bon meer writ- 
ton keln, Slab one ©3300 

If the, 2 be . buf: 
band and wife, and either the buſ- 
band or wife alone be ſerved, tis 
good ſervice! of the other, becauſe 
they are the ſame perſon. Their 


property 45. the ſame, and there- 


fore in a cauſe here againſt husband 
and wiſe, if one be ſerved, tis pre · 
ſumed to be a ſufficient notice to the 
other; and tho the husband appears, 
yet for. want of an appearance for 
the wife, an attachment will iſſue a- 
gainſt both, inaſmuch as it · is a con- 
tempt in both, if the wife doth not 
re as el as ak ene ſince 


the 
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the husband oüght to take care to 
order an appearance for for his) wife. 


If two perſons commence a ſuit 
beyond the ſea to arreſt the plain- 
tiffs goods at Leghorn by order of 
court, the ſervice on one defendant 
here may be ſervice on the other be- 
yond the ſea. Both joining in the ſuit 
beyond ſea, are looked on in the 
cauſe but as one perſon, and by 
conſequence they are to be looked 
upon here but as one perſon, they 
being in'this matter the fame in in- 
tereſt. 


The ſubpoena muſt be ſerved be- 
fore noon of the laſt day of the re- 
turn. For after the return day it can- 
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Love 


a 
Baker, 
1 C. C.67. 
Nel. C. 
R. 103. 


not be ſerved, becauſe that is the 


time for appearance; and it can- 


= not be a contempt not to appear 


when you have no notice to ap- 
pear, till by the mandate of the 


writ you ought to be in court. 


And it muſt be ſerved before nopn of 
G 2 the 
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the laſt day of the return, for the 
Six Clerks. fi but till noon, and then 
ſtrike the time in their books, and 
the afternoon is reckoned into the 
next day; for by the ancient accounts 
of the juriſdiction of courts, the ju- 
ridicial time was only in the morn- 
ing. 


The "RE is K in the night, 
or on Sunday, if it be before the time 
of the return; for this being only 
proceſs of notice, and not to arreſt 
the parties, it can create no diſturb- 


ance, tho it be ſerved in the night, 
or on Sunday. 


I ory be * on the party 
that ſerved the proceſs in word or 
deed, or the authority of the court 
contemned, upon affidavit and mo- 
tion, the party ſhall be committed 
by attachment, for it is againſt the 
dignity of the court to ſuffer ſuch 
contempt. And the rather, becauſe 
the proceſs 1s executed by private 

parties, 
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parties, and not by public officers ; 
for no private man would ſerve the 

proceſs if he was not to be vindicated 
e obloquy and contempt. 


The bill was originally before the 
iſſuing of the ſubpoena, and was 2 
petition for it. 


And there being a deviation from 
this practice, that proved burthen- 
ſome to the ſubject tis enacted by 
4th and 5th of Queen Aun. cap. 16. If bit 


that no ſubpoena or proceſs for 
pearance, ſhould iſſue till after the grounded 


bill-is filed with the proper officer in in onthe 
the courts of equity, unleſs in caſe of bond; as 


it is the 
bills for injunctions to ſtaywaſte or to FF ef 


ſtay ſuits at law, and a certificate intities the 
thereof brought to the ſubpoena of- dai. 


the juriſ- 


fice under the hand of the Six Clerk, diction of 


e cauſe, 


II the bill be for the diſcovery of nat be 
a deed, and prays relief, there the made of * 


it; for if it 


plaintiff. aſt 4 affidavit that the is not loſt. 
deed is not in his cuſtody. The rea- Om py 
ſon is, becauſe every man's deed is law, 


pre- 231. 
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pied? in his cuſtody, unleſs the 

contrary appears. And then the in- 
intention of the bill ſeems to be only 
to inſnare the defendant, by forcing 
him to ſet out the complainants deed 


upon oath. But if the billl be merely 
for the diſcovety of the plaintiff's 


deed, and prays no relief, there need 


be no affidavit ; - becauſe no man ſhall 
be preſumed to exhibit his bill merely 
for diſcovery of a deed, where it is 
not really loſt, and where he 0 
pay coſts for fach diſcongey: : 


But this is to be undeifiood with 
this diſtinction, that where there can 
be no relief upon the deed at com- 
mon law, but the relief is only in 
a court of Equity, there the plain- 
tiff may make the defendant ſet "forth 
the deed, and alſo pray relief there- 
on without any affidavit : as where 
Ceftui que truiſt comes againſt his 
truſtee. Becauſe: there the relief be- 
ing only in Equity you cannot by a 
demurrer cover that relief, * But if 

tho 


/ 


Y 
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/ 


the demurrer only covers the ſetting 
out the deed in hæc verba upon oath, 


there where there is no affidavit the 
demurrer will be allowed, becauſe the 


defendant is not obliged to ſet forththe 


deed in hc verba upon oath, unleſs it 
appears that the plaintiff hath it not 


in his cuſtody, 1 Is to be done 


by affidavit. 


"If the bill be ſeakchlsus or imper- 
tinent, it may be referred to the 
maſter to tax coſts on the council, 
and this is to keep the Fe 
modeſt and ſuccinct. 


A 3 be no * ny or 


if it be counterfeited, it may be re- 
ferred to tho maſter and coſts taxed; 


or it may be diſmiſed upon demurrer, 
or by order be taken off of the file. 
The original of coundits;hand, ſeems; 


to be, that the extraordinary juriſdic- 
tion might not be troubled-but where 
there is not a relief at law. Beſides 
originally the court examined theſe 


aer or Eng liſb bills. But when 
| by 
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they introduced the practice of writ- 


proceſs iſſuedl. Eſpecially becauſethey 
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by reaſonof the increaſe of buſineſs 
the pleadings became too numerous, 
the court referred them to the honor 
of the bar, that they might not be 
troubled impertinently. Fe 


The ſubpoena is to attend the ex- 
tra juriſdiction to anſwer the 
complaint of the bill, and not to ap- 
pear at the return of the ſubpoena, 
is a contempt of that juriſdiction. | 


About ths 16th of Eli zabeth, 


ing a letter to the Peer, before they 
iſſued a ſubpoena, upon preſumption 
that a Peer would pay obedience to 
the mere letter of the Chancellor. 
Or elſe it was founded upon a reſpect 
chat they thought due to the Peer- 
age, engaged in public affairs, that 
they ſhould have notice before the 


having a numerous attendance, it 
might be inconvenient, that they 
ſhould incur a * from a pro- 

ceſs 
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ceſs ſerved in the common method, 


by giving it in their houſes to one 
of their ſervants. | 


If a Lord doth not appear upon R ö of 


the letter, a ſubpoena upon motion ME 14 
is to be awarded againſt him, becauſe =. 

no ſubſequent proceſs can be formed — 
but upon a contempt to the great 155: 85, 

ſeal, which is the royal authority, Dal. Rep. 
and the contempt will not ariſe mere- . 

ly from the Chancellor's letter, which 

is ex gratia, and therefore if he did 

not appear on the letter, the fubpoena 

iſſued. 


I on the fervice of the ſubpoena 
the Peer doth not appear, or if he 
did appear, and did nat put in his 
anſwer, they anciently iſſued an at- 
tachment, but the attachment was 
condemned in the 1th of Eli a- 
beth in parliament, and reſolved that 
no attachment lay againſt the per- 
ſon of a Peer, becauſe. his, perſon 
cannot be impriſoned. After that 

Vol. I. H they 
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they proceeded againſt Peers by ſe- 


queſtration, and therefore the mo- 


tion is for a ſequeſtration unleſs cauſe. 
And this was regularly made upon 
affidavit of the ſervice of the letter 


and the ſubpoena. Tho ſometimes it 


is moved without : fince the peer 

may ſhew want of ſervice at the day 
aſſigned to ſhew cauſe why the ſe- 
queſtration ſhould not iſſue. And the 
order of the ſequeſtration is never 
made abſolute, jt an affidavit 
of the ſervice of the order, to ſhew 


cauſe, and a certificate of no cauſe 
ſneẽwn. 


If the defendant is within 40 miles 
of the town, he is to appear within 
four days aſter the return of the 
ſubpoena: if he is above 40 miles lie 
hath eight days to appear. By the 
ancient common law_they fixt 20 
miles to be a dieta or a day's journey, 


ſo that they allowed by the indul- 


gence of the e ly juriſdic- 
tion, double the time that according 
e 
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to the notion of the common law 


might be conſumed in the journey. 


Tf in an injunction-cauſe, where 
the ſubpoena iſſues before the bill is 
filed, the bill is not filed on the 
third day after the return of the ſub- 
poena, the defendant is diſcharged 
with coſts, becauſe there is nothing 
for the defendant to appear to an- 
ſwer to, and therefore he muſt be 
diſcharged from his attendance, with 


the coſts that ariſe from ſuch unne- 


ceſſary vexation. 


The coſts uſually taxed are ten 
ſhillings, unleſs upon affidavit the 
court think fit to refer it to a maſter, 
by reaſon of any extraordinary charge 
and trouble ariſing to the defendant : 
and for ſuch coſts the defendant may 
have a ſubpoena commanding pay- 
ment, For tho' the plaintiff hath 
abuſed the proceſs by taking out the 
ſubpoena without bill, yet he ſhall not 
be forthwith attached as for a con- 


H 2 tempt, 


SF 
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that by a ſubpoena. 


proceſs at common law. For there | 
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tempt, becauſe the original ſubpoe- 
na is preſumed to iſſue upon a bill 
filed, and therefore ſince the court 
thought fit ex gratia, to relax that 
practice, the plaintiff is not in con- 
tempt till he diſobeys the order which 
commands him to pay coſts, and by 
conſequence he muſt have notice of 


The original ſubpoena is a ſum- 
mons to the party himſelf that is de- 
fendant, wherefore not to appear, in 
reaſon is juſtly accounted a con- 
tempt of the court. And in ſuch 
caſe, an attachment iſſues to the 
Sheriff to take him up. In this 
Chancery proceſs differs from the 


the writ, which is in the nature of a 
ſummons, is directed to the Sheriff, 
and the Sheriff anciently made his 
return upon it, either ſummoneri feci, 
or nihil habuit in balliva mea per 
quod ſummoueri poſſit; here the plain- 
tiff makes affidavit of the ſervice of 
. the 
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the ſubpoena at the affidavit office, 


and then the attachment. iſſues of 
courſe under the great ſeal. Becauſe 
the ſummons is in nature of an or- 
der to attend the extraordinary juriſ- 
diction, and all other proceſſes iſſues 
on a ſuppoſition of diſobedience there- 
unto; but if the ſummons had been 


to the Sheriff, it had been only a 


_ contempt ſhewed to a miniſterial of- 
ficer in not paying obedience to him, 


and not to the court itſelf Beſides 


at common law if a writ were direct- 
ed to the party himſelf, that might 
have been ſmothered, and it would 
not have laid any foundation for any 
other court to proceed upon it. But 


when the power of the Juſticier was 


broke, they gave the Chancery a 


power to iſſue the writs, and the 


other courts authority to proceed 
upon them, and therefore theſe were 


neceſſarily directed to the Sheriff, 


that they might be returned to the 
other Courts. But in the Chancery 
and Exchequer where the ſame court? 
iſſued 
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returns either Non eſt inventus, upon 
which the proclamation iſſues of 
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iſſued the proceſs, where the appear- 


ance was to be, the firſt proceſs was 


directed to the party, that it might be 
left with him, or at leaſt a copy of it, 


to make the party more aſcertained 


of the time of his appearance. 


Upon an attachment there are two 


courſe, or Cæpi Corpus. Upon Cepi 
Corpus returned, the regular way 1s 
to move to amerce the Sheriff the 
ſame term, and to double the Amer- 
ciaments upon the Sheriff, till he 
brings in the deſendant. Becauſe by 
the return of Cepi, the Sheriff ought 


to have him in court, and the plain- 


tiff may take an aſſignment of the 
bail bond, if he likes that better. But 
if he chuſes to proceed againſt the 
party, the court hath indulged him 
to move for a Habeas Corpus the 
ſame term, and after ſeveral amer- 
ciaments ſometimes to move for a 
meſſenger, which is more chargeable 


to 
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to the defendant. | But they do not 
allow you to move for a meſſenger, 
unleſs you have put three or four 
amerciaments on the Sheriff. And if 
the body is not brought in the next 
term, you mult havę a Habeas. Cor- 
pus to bring in the body, and you 
cannot regularly amerce the Sheriff 
until you have a return of your Ha- 
beas Corpus. Becauſe tho the She- 
riff took. the body and had him 
ready the former term, yet he might 
have him in a ſubſequent term ready 
to be produced in court according to 
his return. And therefore, according 
to the ancient practice, che Habeas 
Corpus always iſſued the ſubſequent 
term; but now for the expedition of 


juſtice they granted it the ſame term 


the Sheriff returned the Cepi. And 


upon the ſeveral amerciaments and 


Habeas Corpus, and the body not 
brought in, you may move for a 
meſſenger the ſame or the ſubſequent 
term; becauſe when a Cæpi is re- 
an the court may take him out 
3 of 
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of the hands of the Sheriff, and put 
For the him into the hands of the meſſen- 
ger, who | is their own officer. 


But in Lane Middleſex, and 
Briſtol, you may move for a meſ- 
ſenger immediately ; becauſe the 
amerciaments lodged on the officers 
of thoſe cities even by the ſuperior 
courts, are by the charter given to 
thoſe cities, and ſo the amerciaments 
would be ineffectual to compel the 
Sheritts of thoſe cities to bring in | 
the defendant $ body. 


Note, that the form of the attach 
ment being, ad reſpondendum de con- 
temptu per ipſum nobis illa tum et ad 
faciendum ulterius & recipiendum 

quad dicta curia conſideraverit, he 
muſt anſwer as well as clear his con- 
tempts at the ſame time. But the uſual 
way is not to take the penalty which 
is no more than for the clearing his 
contempt, till he hath anſwered. For 
when the penal ſum is received the 
defendant 


—— —— —— ——— — — — — 
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retain the party or carry on the pro- 


contempts. 


The attachment at common law 


ment was by the goods, becauſe the 
debt was only a chattel, and therefore 


But the mathe by the body 


Vas againſt the public peace, or was 


vox. I. 1 liable. 


defendant may reaſonably” fy that 
the fault is purged, and © there. 
would be no fufficient foundation to 


ceſs, in caſè he will not anſwer ; and 

therefore the uſual way is for the 
plaintiff to infiſt that the defendant 
ſhould anſwer ; but the anſwer will 
not-be received without * his 


was two-fold, by the goods or by 
the body. In all debts the attach- 


only chattels were liable, and the Ca- 
pias was brought in the action of 
account by ſtatute ¶ Marl. cap. 23. 
on a en returned on a furnmons, S 


was only for crimes, the leaſt of which 


W contempt of the court, and for 
Wicks a man's' perſon was naturally 
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liabke. For tho a debt at law made 
only achattel liable, becauſi tb lender 
truſted to his debror's chattels only, 
yet a crime made the ſubjects body 
Stent, liable, becauſe the Prince uus thouglit 
d have a property in the body of his 
ſhjects, to ſerve bin in He waht 
attend his courts in peace, and to call 
them to anſwer for n e 


the laws. 


om ar The next ꝑroceſs is cm 
— tion. This is a proceſs. iſſuing out 
cement. of the extraordinary juriſiictian up- 


ion of re- on a Nun eſt inventus returned, com- 
n 


vide Har- manding the party to appear in Chan- 

Preciter, Cry ſubpoena Lagiancic. Now 

256, 257. where a nan i vventus was returned 

— Dal- on a capias iſſued in criminal mat- 

380% ters, they proclaimed the party, and 

if he did not come in on ſuch pro- 

' clamnation;; he was declared an out- 

law. So if he contemned. the extra- 

ordinary juriſdiction, he was — 
claimed, and if he was not 

or — come in upon ſuch pro- 

| clamation, 


rod 26 11 i 


climation; "then le 8 "was Seemed e 2 
robber ahd a rebel, and thereup 

ann cee 55 
| procels is {Foifuhittion 
0 5 And this bs arricu ilar 


2 9 8 10 con milſion- 


* ohio a 71 3 7 an 
725 rebulles 65 legis Ab 
temptorem” #ttachias "foi e 
ie u, &c. It hath bern doubt- 


e Wiiether upon arr attachinient or 


proclamatioh, the Sheriff fia break 


the doors Gf nt. Sortie have held. | 


'that tlie intent of the Wrir is to po 


and that bccrding to the authority 
of Semaing's caſe it would be very 
inconvenient, tlint the; Sbieriffs offl- 
cers that executed common 'procels, 
ſhould hivs by this writ'an authority 
to break imo a man s houfe,” and 
that his boiſe mould not be a pro- 
teQotits um. Others Have Heldthat 
| 9 T 2 the 


'no further ttben 4 commdôm capias, 


9 


the writis opt att 
illatum, 917 Loren King's 
cas, there.” is no privilege, or pro- 

tection againſt the King's * 
But r e reaſon. of this doubt, 
alton and ' Crampton, 1 
ris, 8 the not underſtanding the 
true nature of proceſs, and the rea- 
fon of po $ ** 8 or doubtleſs 


P Joker _becauſe. his, writ 
p Totes Wire ; but 
s. cafe, gf; in the caſe 
of outlawry, . there are the words 
non omittas propter aliquam liber- 
tatem, and therefore ſuch, writ gives 
authority to. break the houſe. Be- 
ſides that in the caſe of outlawry no 
man ſhall receiye protection from the 
law, of which he isdecharedaviolator, 
efore the ſeizing him as an 

AY outlaw 5 
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outlaw, doth imply the liberty of 
and ſeizing him whereſo- 
ever he lies hid. But it may be ſaid: 


tempt, was the proceſs not ſo formed 


as to give hay to Sheriffs to en- 
ter the freehold > The reaſon is, 


Firſt, . becauſe the very notion of 
liberum tenementum is that the te- 
nant. ſhall be freed by the law from 
all actual violence. For that cannot 
be ſaid to be held freely, where the 


the Sheriff that was to ſerve the or- 
dinary proceſs, had a power to enter 


lence, where he had a right to his 
rent, the Sheriff could not be al- 
lowed to enter by force to ſerve the 


ordinary proceſs; | 


Secondly, bother, in | the 3 
when the tenures were in their full 
height, it was thought too ſevere 

that 


why in the common caſe of a con- 


Lord that had a right to deſtrain, or 


by force. And if the Lord was not 
permitted to enter with actual vio- 
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G2 


that the Lards that bac gets 


demands upon their 
in the firſt inſtance break i Into their 


FO 4577 Ro x 26M 
| 1 


houſes, ſince the violence of ſuch 
a proceſs in the firſt inftance mig ht 


a them to pay more than was 
ue. 


een TI probele of 
county muft be ſerved by the . 

riff, Rf ur the law muſt aber 
this kind; take notice that it could 
not be ſerved” by the Sheriff in his 
own on, and it Were too 


much to lodge ſuch 4 HMeretionary 


power in the deputy of a mini- 
ter, to vioktte-men's' houſes in the 
arenen cf f e in- 
Ns hee. 90 1 2 Ly: 


"We 
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Note, that the liberty of mens 
own houſes, ſeems to be a matter 
very much contended for from the. 
conqueſt. till the ſettling of Magna 
Charta. For the Conqueror carried 
his endeavours to reſtrain men from 
the freedom they had been uſed to in 
their own . And therefore in- 
the times of Heury the third, under Seiden - 
the protection that the law gave to 1 rg 
houſes and caſtles, they uſed to ſhel- 
ter unlawful diſtreſſes, which were 
therefore inconveniences. provided 
againſt. by the ſtat. of dener 
and Valar. 8 o 


From this — we return 
now to the commiſſion of rebellion. 
And there it is plain that the com- 
miſſioners may break open a houſe, . 
becauſe the wonds of the writ ane, 
that they ſhall attack rhe party un- 
quam rebellem & legis neſtræ can- 


temptorem. And therefore this is 
within the reaſon. of the proceſs of 
outlawry. For When you. are 40. 


1 9 | take 


Q 
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take the party as a contemner of the 
law, the deſign of the writ is, that 
he ſhould not be any where protected 


by the law: and therefore it implies 
an authority to enter into the houſe. 


And this is indeed, the reli PE 
this proceſs is directed to Commiſ- 
fioners under the broad-ſeal, and not 
to the Sheriff. Becauſe the Sheriff 
cannot be ſuppoſed to execute all 
ſuch proceſs in perſon, and it may 
be inconvenient to truſt fo great a 
power with the deputies of the She- 
riffs nomination : and therefore this 
court appoints its own Commiſſioners 
| Who are eatruſted to do every thing 
very carefully, and are anſwerable to 


the court for their miſcarriages. 


The next proceſs after hm 
ſion of rebellion is a ſerjeant at arms. 
And that is granted on the return of a 
Non eſt inventus, upon a commiſſon 
of rebellion, upon motion in. court. 
The reaſon why this proceſs is ob- 


Sined 


/ 


8 


_—_ -- 


is. 'no:gracels *: 
to make ia record of 5 


; ——— — — 
muſt. there be. 4. ſerjeant at arms af- 
ter the returngof the of 
. rebellion; :before a ſequeſtration can 
iſſue ? and the reaſon ſeems to be, 
becauſe the court will. not iſſue a 
proceſs upon the whole Jands; and 
goods of he deſendant; till one of ite? 
on, Offers (#6; that the defendants 2 4 
do totally diſappear. And thereforei- /- 4000 
be return of) ths ſerjęant at arms is 
particularly recited in. The ſequeſtra- 
- tion. Morgqver the,, queſtration 

_- doth not-ifſug,gn-the_rewra-of. the 
1 panty df. — becauſe . 
F own nomination. uni oi 0. toy 
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For the We Ge Bow. conſider the ki 


fm W which is the ſeque 

Harriſon and this recites the certificate of the 
1 vol. 259. ſerjeant at arms, that the defendam | 
had ſccfeted himſelf, and then gives 
| authority and power to the ſequeſtra- 
_. tors: to enter the manors/2lands and 
1 - .__ -!renements of the deſchaam, and' of 
taking and poſſeſſing all Nis real and 
': pexſorubeſtate, Great dere ſtrug⸗ 
gle between the and extra- 
ordinary Juriſdiction before this pro- 
oeſs came tobe ſeteled; for in che caſe 
brofuve of; Brog rave and Matte, „eye ad- 
Wars 2 Judged flach eommiffons to be againſt 
— the rules of the common law #'for 
ge e abe deu of Cone” ke 
only remedy” in TR 1 ”, and. 
Wd rem, and that łhe <vart - mig 

- compel the defendant by impr 
ment to perform the deeree, hut 
could not touch his eſtate: And the 
Cello Chancellor in the cauſe of Co/fton 
Pe Wh and Gardener, Cites a caſewhere they 
_ C. C. ruled it, that if a man killed a ſe- 
* 


4 
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ſequſtrator ig the execution of ſuch 
proceſs it was NO murder. But theſe 
were ſuch bloody and deſperate reſo- 
lutions, and ſo much againſt com- 
mon juſticę and honeſty, whieh re- 
quires t hat the decrees of this court 
which preſerved men from deceit and 


fraud, ſhould not be rendered ill- 


uſory, that they could not long ſtand. 
And this proceſs got the better of 
_ reſalutions on this word. 


Firſt, ts ae ele ju- 
ricliction might pumſh'-contempts 


by the loſs of eſtates, as well as im- 


priſonment of the perſon . Becauſe 
that liberty being a greater beneſit 
than property, if they had power 
to edmmit the perſon, they might 
as well take from him his eſtate, til 
oy had anſwered his ee 


have a Power to decree about things, 


| and yet ſhould 7 no emerrer - 


„X 2 239 


— ay that a court would 
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in rem; is à perfect 'folecifm 2 
en of che court: ware 
The ſeveral prove &f abpcem 
attachment, proclamation, and com- 
commiſſion, do iſſue without motion. 
Becauſe the clerks of the office when 
there is an affidavit made of the ſer- 
vice of the ſubpoena, know whether 


there is an appearance or not, ſuch 
appearances being formerly entered 


by the Six Clerks in their own books, 
and the not appearing upon the re- 
turn of each proceſs, is the warrant 
for the making out of the other; 
but the laſt prerogative: proceſſes, 
that is, the ſerjeant at arms, and the 
ſequeſtration are only granted upon 
motion, - Becauſe it muſt appear to 
the court, that the common mini- 
ſters of juſtice were not able to take 
the party before they ſhall recur to 
the RP et 198, 


Bit — we . Hite aithe e differ 
ence between a Capias and an attach- 
ment 
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ment. Upon a Cepi Curpus return- 
ed upom a Capias at law, they amerce 
the Sheriff if he do not bring in 
the body upon the ſtatute V. 2. 
cap. 39. Et precepit dominus Rex, 
quod dicecomes pro hujuſmods Falſis 
reſponſionibus ſemel et iterum ( ſi ſat 
neceſſe) per juſticiarios Caſtigetur, 
et ſitertio deliquirit alius non ap- 


ponat manus quam Dominus Rex. 


And this is upon the words of the 
Capias which are, ita quod Habeas 
Corpus ejus coram nobis ad reſpon- 
dend: A. W. de placito tranſg : fi 9: 
caſum. So that the command of 


the writ is not obeyed unleſs he 


hath the body ready. In an attach- 
ment the form of the writ is, ita 
qued, Habeas Corpus ad reſpondend : 
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nobis tam de quodam contemptu per : 


præfat: A. B. nobis illat: ut dicitur 
quam ſuper hiis que illi tunc ibid. 

objicientur, et ad faciend : atque ad 

ulterius recipiend : qu ue dic- 

ta Cur : noſtra : in 1. parte oconſide- 

| raverit & hoc nullatenus omittas, et 

habeas 


n — 
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baheas 364.11. Eneve. B which 
words it ſhould! ſeem. they:might a 
merce the Sheriff for not bringing 
in the body, as they did upon the 
Capras at cmmon lay. But becauſe 
the, writ. was ori . upon 
a contempt, .it.ſrems that; when the 
Sheriff has taken up, the body he 
paid obedience to * writ, tho 
he does not actually bring him up 
to the court; becauſe the contempt 


only induces a commitment, which 


1s, ſatisfied by impriſonment; in the 


. county goal. And the ſtat; of Feſm. 


2. only relates to original and judicial 
writs, and not to theſe prerogative 
Procelies, and therefore they: iſſued 
a; Habeas Corpus, vhich is an un- 
doubted writ within the ſtatute, upon 
which it is proper to n an 
mept. % 


If the ſubpoena be 8 and the 
party appears, and afterwards goes 
Way without anſwering, and all the 
1 che court be pet, the bill 

Nad N ſhall 
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ſhall be taken pro confeſs; So like wiſe 
if ;therparty 


fie in cuſtody and be 


FR b 


a 12 % ,court, -thy 
1 ee 3 
Tie 515 court 


ey 5 guy ws e t 


e be Petore t 55 
erethe Rag d. 

el est a fr to thi 
attorney the: 2128 the bultis de- 
-liveredo{Andaft aftenwartthe whole 
proceſũ oß the :courti he: ſpent upon 
him, and he does; not 
_bilk is pe ſumad teobo true, becauſe 
he .4s;:fled; rom: that juſtice before 
-which. hechadcappraed,, au ſhayjd 
 haye-put inchis.anſwer;, 99, likewiſe 
when hel is in cuſtody; and. is charged 
"With: ay mn BY truth he Plain- 


3 02 nt e do Ante, B's 


brought by 1545 "Dad. and 


not ound 2 decree, un- 


not anſiper, dhe 


Fa 
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tiff's demands is preſumed by the 


obſtinate ſilence of the defendant. 


It was long doubted whether a 
bill may be taken pro confæſſo if the 
party lay in priſon and would not 
anſwer. For by the cannon law, if the 
party would not anſwer, they did not 
take the bill pro confe N, but pro- 
ceeded to excommunication for His 
contumacy. So at the common law, 
if a man would not plead, you had 
no judgment on the principal charge, 
but you had judgment againſt him 
for Landing mute, for his obſtanacy. 

- Theſe notions did ariſe from the 


civil, and cannon law. For in the 


cannon law, if the defendant did 


not appear, it was a delictum con- 


which all Chriſtians they thought 


were to pay to the forum eccleſraſti- 
cum, and therefore they proceeded 
to excommunication. Theſe 'cond 
notion was taken from the civil 


law, which obliged a man to con- 
feſs 


4 
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feſs the crime before he was con- 
ſuch a confeſſion by torture, and 
therefore with us the pain furt et 
dure was invented to compel him by 
torture to plead. But it ſeems not 
neceſſary in courts of Equity to im- 
priſon the party as a pain till he ſub- 
mits to the extraordinary jurifdic- 
tion : for in many caſes there would 
be a failure of juſtice if that were 
the only remedy ; ; and therefor ethe 


courſe i is more proper that takes the | 


bill pro confeſs, and the rather be- 
cauſe now the court doth not go in 
per ſonam, but if rem, by hwy ably 
o r ere 00 


* 
Are 9 1992188 
? 3 011 S $.4-% * 19 4 f 
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At the retuftt of the ſubpoena, the 
defendant muſt appear, and the plain- 
tiff's attorney may give him a rule 
to anſwer; in cight days, otherwiſe 
he has a Whole term to anſwer. 
But if that ſubpoena be returnable 


towards the latter end of term, 


he muſt anſwer within eight days, 
. L tho 
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tho there be not eight days within 
the term; for the bull 1s always pre- 
ſumed to be i in the nature of interro- 
gatories filed before the ſubpoena or- 
dered. And now the ſtatute for the 
amendment of the law, 4. Aan. 
cap. 16. has required, that it ſhould 
always be ſa, un leſs in caſes of injunc- 
tion to ſtay waſte, or to ſtay pro- 
ceedings at law. For it would be 
prepoſterous that there thoul be a 
ſubpoena to anſwer articles abjeRted, 
without any ſuch articles ficd. And 
beiore the ſtatute they. had relaxed, 
this rule, allowing ugzil the third 
day at noon to put in the bill alter 


the ſubpoena was returnable. But 
the anſwer ſhould be put in that term 


in which, the ſubpoena, is returned ; 

becauſe otherwiſe a proper 
is not paid to the Writ, Which! is to 
anſwer thoſe things that are objected, 
and if the. party does not anſwer in 
the term that the yrit, is returnable, 
Which is. one day in law, he dogs 
not r the writ. n * the wa 


"ol 
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be returnable the laſt day of the 
term, which is likewiſe bringing a 
lan in at the latter end of the day, 
yet then a man muſt pay obedience 
to the writ, and put in his anſwer as 


of that term, that is within eight 
days after. 


If the party appoints a clerk to 
appear, he may pray a dedimus to 
take the anſwer in the country, which 
of courſe carries over the anſwer to 
the next term, as an imparlance does 
at the common law, But this point 
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muſt be underſtood where the party 


is ſerved ten miles in the country 
diſtant from London; for if he be 
ſerved in London, though he lives in 
the country, he muſt anſwer in the 
ſame term without dedimus, unleſs 
he has leave of the court. 


The ae is a writ that is ſent 
down together with the articles im- 
powering the commiſſioners to take 
the anſwer of the defendant, and to 

L 2 return 
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return it in parchment, and refers to 
the copy of the bill incloſed. For as the 
crown could examine a ſubject upon 
articles, ſo could they delegate an au- 
thority toothers toexamineupon ſuch 
articles, becauſe this was 1n caſe of the 
ſubject. Though they have ſince re- 
ſolved that the Chancery cannot de- 
legate an authority to judge upon 
thoſe articles, or erect a new equity 
juriſdiction ; becauſe all equity juriſ- 
ditions are in derogation of the 
common law ; therefore this jurif- 
diction, is immediately confined to 
the Chancellor, and to the Exche- 
quer, which are equity juriſdictions 
which have already obtained, and a 
new juriſdiction in derogation of the 
common law, cannot be erected 
without an act of parliament. But 
now the copy of the bill doth 'not 
go with the dedimus, the ſame be- 
ing found uſeleſs, and therefore al- 
tered by act of parliament. 


If | 
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If the Jefendant puts in an anſwer 4 2 
which is not ſufficient, either in con- 
feſſing, or avoiding, or traverſing the 
plaintiff's bill, the plaintiff muſt ſet 
down his exceptions in writing, ar- 
ticle by article, in the ſame term, or 
within eight days after, and deliver 
the ſame exceptions to the council 
whoſe hand is to the bill, or to the 
defendant's clerk in court. And thoſe 
exceptions are nothing elſe but a par- 
ticular pointing out unto the defen- 
dant, of thoſe parts of the bill that 
remain unanſwered. And if ſuch ex- 
ceptions be taken and allowed, the 
defendant having not anſ' ak the 
plaintiff ſhall go on with the pro- 
ceſs where he left off, in order to 
get a ſufficient anſwer to the articles 
in the bill. For an inſufficient au- 
ſwer is no anſwer at all, and there- 
fore the having not anſwered to 
theſe things that are objected againſt 
him according to the original ſub- 
poena, the contempt 1s not purged. 


And 
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And it is uſual for the clerk to refuſe 
to take the coſts of the contempt, till 
they have got a ſufficient anſwer, 
leſt thereby it ſhould be underſtood 
that the contempt was purged, and 
Ones {© they ſhould be forced to proceſs 
Curiz, de novo. But if the detendarit puts in 
124 145- four inſufficient anſwers he ſhajl have 
an order to ſtand committed in vi#- 
culis, becauſe the great vexation that 
proceeds, from ſuch inſufficient an- 
ſwers, and the charge that ariſes 
from the taking copies of them, 
ſhew a plain deſign to trifle with the 
court. „„ 


If the court more than once gives 
time to anſwer, they generally o- 
blige the defendant to enter his ap- 
pearance with the regiſter, which is 
an appearance upon the record of 
the court, and is different from an 
appearance in the office of his clerk. 
For the appearance by a clerk, and 
going away without anſwering, 1s 
only a foundation to iſſue proceſs, 

and 
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and there is no record of ſuch ap- 
pearance, for the detendant's clerk 
only gives notice to the plaintiff, 


which he enters in his — that 
the defendant appears. But when 


| he enters his appearance with the 


departure in deſpite of the court, 
upon which the court may order an 
immediate commitment, ſince this is 
not merely a contempt of proceſs 
iſſuing, but of the court itſelf to which 
he appvaredy and hath not anfwered, 


Tho th extent 0 this juriſdic- 
tion is very large, ſince it examines 
a man upon the articles in the bull, 
where any equitable circumſtances 
are ſuggeſted i in the petition, that 
found a demand for anſwers to ſuch 
interrogations, yet it is not uubound- 


ed. But the limits are, t the criminal 


juriſdiction on the one fide, that is, 
you interrogate him to any thing 
that will not criminate. himſelf ; and 
the ciyil on the grhgr, that is 32 
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of equity, there no demurrer ſhall 
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Y that is within the conuſance 
of t 


court. And if a defendant 
be examined to any ſuch articles that 
are out of the extent of the equity 
juriſdiction he may demur ; a de- 
murrer being as proper in a court of 
equity as at law, if there be not 
ſufficient articles to charge the party. 

And theſe demurrers ariſe upon va- 
rious heads. 


Firſt, if ith defendant han examin- 
pr to any thing that will make him 
criminal, and draw upon him a pe- 
nalty; and that is upon the common 
rule of law, that nemo fenerur ſe 


ip ſum Fodere. 


: Secondly, if the party is reliev- 
able at law, and there be no circum- 
ſtances in equity to deduce an an- 
ſer from the defendant upon ar- 
ticles ; becauſe equity is only to 
afſiſt the law, and not to ſupplant it. 


And if there be proper circumſtan- 


ces to deduce an anſwer in the court 


be 
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be allowed; as for example, if a 
man covenant to convey or perform 
any act, tho the plaintiff has re- 
medy in a Court of Law, for da- 
mage for breach of covenant, yet 
he cannot have remedy for the per- 
formance of the thing, and there- 
fore the Court of Equity will ex- 
amine why the thing is not per- 
formed, and decree the performance 
of it in ſpecie. And this is aſſiſtant 
to the common law, becauſe it is a 
ſupport to mens contracts and bar- 

gains, where there could be no judg- 

ment at common law, for the actual 
compleating of them. Thus, if a 
man exhibits a bill upon a deed, 
praying relief, and not barely to 
diſcover it, he muſt make oath. Fox 
the deed is loſt, becauſe. otherwiſe 
it is does not appear but that the 
plaintiff is relievable at law, for a 
man is preſumed to have his own 
deeds in his cuſtody, and therefore 
the preſumption is againſt the alle- 
gations of the bill, unleſs it be at- 


s 81 
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caſes, 


folio 11. 
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Praxis, 
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1 ne decree, and chat is a good reaſon 
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tended by un oath. And antiently it 
was very common to make perſons 
ſwear to the allegations of the bill, 
before they would grant the pro- 
ces of the ſubpoeln, teſt the ſub- 


ject fhould be put to an unjuſt vexa- 


tion; which lie wiſe agreeable to 


the N in the eccleſiaſtical 
votre.” 


751 


Thirdly, if a man does not ſug- 
gelt 'a preper Equity in his bill, 
it is à cauſe of demurrer. For if 
tvs bill was proved he could Habe 


why the defendant Should not be 
called to anſwer. 


 Fobith ly, want of proper parties 


is a. gd cauſe of demurrer, and 


this is for the {ame reaſon. Becaule, 
if the plaintiff does not intitle him- 
ſelf to relief, and to have a decree 


from the court, which he cannot 
have, unleſs all the parties concern- 
ed in intereſt be brought before the 
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court, then it is improper to draw 
the defendant to anſwer to articles 


charged againſt him. 


As demurrers are where there 1s 
no ſufficient matter contained in the 
bill to bring the defendant to anſwer 
the interrogateries exhibited in the 
bill, ſo pleas are the ſhewing ſome 
matter to the court, whereby it ap- 
pears, that the plaintiff ought not 
to be anſwered. And theſe are 
threefold ; either to the juriſdiction 
of the court, or in diſability. of the 
perſon, or to the matters in the bill 


charged. 


Firſt to the Juriſdiction of the 
court. General matters about the 
juriſdiction of the court, are deter- 
mined by demurrers; but there is 
one plea to the juriſdiction of the 
court, and that is upon priority of 
ſuit in the court of Exchequer, or 
other courts of Equity. And this 
1s not like other pleas and demur- 

M 2 rers 
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rers ſet down with the regiſter, be- 
cauſe it is moſt certainly a good 
plea, if true; and therefore, if the 
plaintiff be not fatisfied of the truth 
of it, he may pray a reference thereof 
- to the maſter, and if the maſter cer- 
tify it to be true, the plaintiff ſhall 
pay five pounds coſt to the -defend- 
ant for his double vexation ; and if 
ſuch reference be procured by the 
plaintiff, and he does not procure a 
report within one month after fyl- 
ing the faid plea, the bill is to ſtand 
diſmiſſed with the coſt of ſeven 
nobles. For the examination of facts, 
touching proceedings then part of 
the buſineſs of the court, is proper- 
ly within the care of the maſters. 


But if a ſuit be commenced at com- 
mon law, or in any other inſerior 
courts of law, and afterwards a bill 
is exhibited in Chaneery, formerly 
twas a good plea to plead the depen- 
dency of ſuch ſuit. But now this man- 

1 of 20125 ner 
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ner of proceeding is alter'd, becauſe 


poſiibly ſuch bill may be meerly for 


diſcovery, in order to give the de- 
fendant's anſwer in evidence: _ 
fore after anſwer the court will pu 

the plaintiff to make his edi 
either at law or in this court. And 
hear again, if the ſuit at common 
law be not for the ſame thing as in 
Equity, that may appear upon a 
reference to one of the maſters of 
the court. 


Secondly, the ſecond plea is in 


diſability of the ' perſon ; and ſuch 


are the pleas of outlawry or ex- 
communication. Theſe, as they diſ- 
abled the perſons from ſuing at 
law, ſo they alſo diſable them from 
bringing a bill in the court of Equi- 
ty. But if outlawry be pleaded, the 
record of outlawry Sub pede Sigilli 
muſt be pleaded; for being to the 
diſability of the perſon, ſuch diſ- 

ability muſt be ſhewn to the court 


| 3; 
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ng record, as is dane at common 
W. Yr) 


If the alley 
thing for which . plaintiff ſeeks 
relief, ſuch plea ſhall be diſallowed, 
becauſe it is excceptio ejuſdem rei 
cujus petitur diſſolut io. 


If the plaintiff conceive that ſuch 
plea is inſufficient, thro' miſplead- 


ing, he may give notice to the clerk 


on the other ſide, and ſet it down 
with the regiſter. But if it is not 


enter d within eight days aſter fi- 


ling, the defendant may take out a 


ſubpoena for coſts, as if the plea 
had been allowed, nth ſuch out- 


lawry is a bar to the plaintiff a- 
gainſt his examining the defendant 
to any articles upon his bill. | 


0 And ch > fwd, wall 
lie for the coſts for the unjuſt vex- 
ation of the defendant, as well as if 
there had been no bill put in at all. 
And 


be for the fame 


FORUM ROMANUM. 
and as a ſubpoena was formed to 
bring the party ed appear, 40 a 
fubporha was likewiſe formed for 
any unjuſt <oft ſuſtained by the ap- 
pearance of the deſendant, where 
no interrogateries were or eouſd be 
exhibited againſt him. 


But if the ly 4 be — 
the plaintiff may take out a new 
ſubpoena, becauſe he then ſtands 
— 11 Chris a kave his bill an- 


Third, the erung ue 8e che 


matter of the bill, by fhewing' ſome 
cauſe why the defendant ſhould nor 
anſwer the plaintiff, And this muſt 
be ſuch a cauſe that ſhews the Plain- 
tiff is tiot Entitled to the enquiry he 
deſires. As if it be an Enquiry after 
his title to land, the Yeſendant may 
ſhew lie is purchafer for a valuable 


wt ney without an . notice of 
e time of 


the plaintiffs title at t 


ſuch deeds of purchaſe.” For when 
the 
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Another plea to the matter of the 


and balanced; becauſe, if theſe 
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the defendant comes in with a good 
conſcience into the eſtate, he is not 
obliged to diſcover any ſecrets. of 
his title which afterwards came to 
his knowledge; for it would be in- 
tolerable to the people if ſuch. an 
enquiry ſhould be carried farther 
than into an inſpection of the title, 
at the time of the purchaſe. 


bill, is a releaſe or diſcharge of the 
matter in demand, unleſs ſuch. re- 
releaſe was obtained by fraud, and 
then the party muſt anſwer to the 
circumſtances of fraud et. a- 
gainſt the releaſe.” 


Thirdly, a ſlated 3 account. may 
alſo be pleaded againſt any bill 
that is alledoed to bring a man to 
account. And the plaintiff muſt, in 
ſuch a caſe, aſſign errors in ſuch ac- 
count, but cannot unravel the whole 
account, when once it is. made, up 


things 
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things were allowed to be broke 


ſettlement or end in tranſacting of 
buſineſs; therefore this is allowed 
as a plea in relation to the articles 
in the account contained. 


Fourthly, the Statute of limita- 
tions is a plea in relation either to 
lands or tenements, where the plain- 
tiff would change the poſſeſſion by 
a decree after the time of limitation 
is paſt, and likewiſe againſt pay- 
ment of a debt where the time of 
limitation is incurred by the ſtatute. 
But a truſt is not within the ſtatute, 
ſince the ſtatute is made upon pre- 
ſumption, that aſter length of time 
the debt is paid, and therefore, if 
the defendant cannot ſwear that the 
debt is paid, a truſt will ariſe to 


through, people could come to no 


* 


Firſt 
Chancery 
caſes, 

20, 26. 


the plaintiff which is out of the 


ſtatute. 


But here i it may be very EE 


enquired, why a plea or demurrer 
VOI. I. N over- 
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over- ruled in equity only induces a 
Reſpondeas ouſter, whereas a de- 


murer at law, or plea to the action 
is final. 


As to a plea or demurer in equity, 
there may this reaſon be given: that 
by proteſtation the defendant ſaves 
himſelf from being concluded by the 
bill, or that he takes it pro confeſſo, 


which is indeed the meaning of the 


proteſtation in the beginning of every 
plea and demurrer. But tho this form 
is calculated to prevent a concluſion 
to the defendant, and was no doubt 
at firſt inſtituted for that purpoſe, 
Vet is not this a ſufficient anſwer to 
this enquiry; for if a man ſhould de- 
mur or plead at law, and yet ſave to 
himſelf by proteſtation, that he did 
not confeſs or acknowledge the truth 
of the complainants declaration, this 
would be ſo far from a good demurrer 
or plea at law, that it would be a 
good reaſon to over- rule it as a con- 
tradiction and repugnant, becauſe 


a plea | 
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a plea to the action or demurrer at 


— doth naturally confeſs the truth 


of the plaintiff's charge; ſo that the 
true reaſon of this difference muſt 
be drawn from the different nature 
and genius of the two, courts. For 
the actions at law are ſo calculated as 
to contain one cauſe of complaint; if 
in ſome caſes they contain more than 


one, as in actions of treſpaſs where 


damages were given for diſſeiſins 
that were attended with ravage and 
deſtruction in houſes, lands, or trees, 
yet they are ſo far one, that they are 
all the ſame outrage exerciſed in dit- 
ferent manners and have the ſame plea, 
and are determined by the ſame ver- 
dict and judgment. But the fact 
complained of is conſidered as one, 
and therefore the court allowed but 
one defence to the action, that is, 
either to demur to the legality and 
ſufficiency of the declaration, or to 
deny it. In either of theſe caſes each 


defence was final; for otherwiſe there 


would be two different forts of de- 
N 2 fence, 
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ſence allowed to the fame thing, 
which is contrary to the unity they 
preſerved in all their pleadings at com- 
mon law. But the chancery interroga 
tories relating to many facts, and each 
being put together in the ſame petition 
or bill, upon which the equity of the 
whole cauſe was to turn, they there- 
fore did not preſerve that unity in 
the charge, and therefore allowed 
them different defences, vi. to de- 
mur and and ſhe a cauſe why they 
ſnould not anſwer, and aſterwards 
to anſwer and deny the fact. Beſides 
that where articles are exhibited, it 
is in order that the party ſhould 
anſwer, which is the giſt of the par- 
ties petition, and the inlet of the 
ſubpoena ; but the gif of the action 
at law is a reſtitution ; ſo that if the 
party only inſiſt on the illegality of 
the charge, it is to be ſuppoſed that 
that defence is the only bar he hath 
to the reſtitution. 


; The 
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The anſwer begins in the form of 
the civil law, vis. Sub proteflatione 
de nimia generalitate, meptitudine 
obſcuritate, nullitate, et indebita ſpe- 
 cificatione dict i libelli; and the oath 
is in the ſame manner, de ſcientia in 
bis quæ proprinm tunm factum de- 
cerinunt, et de credibilitate in yu 

alieno. | 


and anſwer, demurrer, and plea in ge- 
neral, we ſhall finally confider the 
nature of a bill. 


The bill anſwers to the libel in Clark's 
the cannon law, as the ſubpoena does ;, 8 
to the citation; and as the citation 
in the cannon hw, does not ſpecify 
the particular and diſtin cauſe of 
action, ſo neither does the ſubpoena 
in equity; and therefore any equita- 
ble bill may be founded on the ſub- 
poena, as any libel might on the ci- 


tation; or OY is much ſtronger) 
two 
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on the fame ſubpoena, between, the. 
ame parties, tor different cauſes. 


In the bill, the fact muſt be ſet 
out as it is, with all equitable cir- 
cumſtances, and proper interroga- 
tories formed and put to the conſci- 
ence of the defendant upon the fact 
and circumſtances, But no interro- 
gatories can be put that do not ariſe - 
from ſome fact charged in the body 


of the bill, or, if ſuch interroga- 


tories . be put, the defendant may 
either demur to ſuch i interrogatories 
as having no foundation in the bill, 


or may omit to anſwer them; and 


if there be exceptions for want of 
an anſwer to ſuch interrogatories, 


the exceptions on a reference will be 
oyer- ruled with coſts. 


Care muſt be en in the bill, 


that the plaintiff of his own ſhewing, 


hath not a remedy at law, for that 


will be good cauſe of demurrer. And 
for 
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for this reaſon, as it is ſaid there muſt 


be an affidavit to the bill, where re- 


lief is demanded. But Band is pro- 
perly conuſable in a court of equity, 
becauſe it lies in the dark, and is diſco- 


verable principally from the oath of 
the defendant himſelf, and therefore, 
tho an action on the caſe lay upon 


the fraud, yet it is proper for a bill 
in equity. l 


And it is ageneral rule, that where 


ever the matter of a bill is merely i in 


damages, there the Temedy i is at law, 
becauſe: the damage cannot be aſcer- 
tained by the conſcience of the Chan- 
cellor, and therefore muſt be ſettled 
by a jury at law; and therefore the 
Chancery never tries the quantum of 
the damages in a quantum damnifi- 
carus, where you demur to the bill, 
unleſs there be matter of fraud mixed 
with the damages.—As if A. brings 
an action of covenant at law for da- 
mages, and B. fyles a bill for an in- 
KO, upon this equitable ſuggeſ- 

tion, 


8 
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tion, that the-covenant was obtained 
by fraud: if A. fyles his croſs bill 
for relief that covenant, the 
court will let him obtain it, becauſe 

the validity of the deed 1s brought 
in jon in that court, on a head 
properly conuſable there; and there- 
fore if the validity of the deed be 
eſtabliſhed, the court will direct an 
iſſue for the quantum of the da- 
mages. 


But. a man comes properly into a 
court of equity, for the ſpecific per- 
formance of a covenant, becauſe. a 
man is in conſcience obliged to per- 
form his own cotnract in ſpecie 
and therefore the relief at law which 


gives only damages for the breach 


or non- performance, is inadequate, 
and conſequently the plaintiff is pro- 
per in equity, for that ſpeciſic per- 
formance which he cannot obtain at 


law, and therefore the court retains 
ſuch bills. 


5 


But 
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But here a diſtinction is to be ob- 
ſerved, that where the common law 


of equity, there, if the defendant 
would deny the deed, and demur 


allowed. If the covenant were to 
pay a certain ſum, and the deed be 
denied, the defendant hath a right 
to try it by a jury, and there being 
the ſame relief at law in this caſe as 


in equity, to avoid circuity the cauſe 
ought to be diſmiſſed and leſt at law, 


not relieve where the Plaintiff hath 
the ſame relief at law. 


But if the defendant doth not de- 
mur to the relief, but anſwer, and 
the deed denied by the anſwer, is 
proved in the cauſe by two witneſſes, 
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would give the fame relief as a court | 


to the relief, the demurrer will be 


and the rather, becauſe equity doth 


the court will r tor the plaintiff | 
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law, and then the parties come 


back upon the equity reſerved, be- 


cauſe the defendant admitted the ju- 


it in iſſue, and not demurring there» 


unto. 


But where the covenant is not for 


the payment of money, but for the 


doing a thing in ſpecie, as conveying 
lands or executing deeds, there tho' 


the defendant denies the deed, yet he 
cannot demur to the relief, becauſe 
the plaintiff ſeeks a different relief, 
and is intitled to other relief if the 
deed be good, than what the law can 
give him ; and therefore, the defen- 
dant's ſuit is well inſtituted in the 
court of Equity, ſince he muſt come 
back for that relief to equity aſter 
the deed is eſtabliſhed by law. 


Secondly, wha enen are 
defective, if they be upon valuable 


conſideration, a court of Equity will 
" the vender or mortgager to 


make 
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make good the defect, becauſe. it is 


according to conſcience, / that he 
ſhould make good his agreement or 
contract, and this as well where there 


are covenants for further aſſurance, 
as where there are not. But where 


there is a defective conveyance wich- 


out an equitable con ſideration, 4 
court of Equit will got oblige. him 


to make i it gc "tho? there be a co- 


venant for Rat aſſurance; as if a 
man makes a voluntary feoffinent 
to a ſtranger without livery, the 
feoffer or his heir ſhall not be obliged 


to make good. that deſect, but it 
ſhall be conſtrued in equit y. to he an 


e at will ik! is in la, 


F- # * 


But if a man conveys to a JoungRr 


ſon, by a defedtive conveyance, 4 
court of equity will oblige the: father 
and the heir to make it good, The 
father ſhall make it good whether 
there be a covenant, for further aſ- 
anne or W becauſe the conH 

| Q ance 
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ance ſhall be intended a proviſion for 
the ſon, which is a good conſidera- 
tion, the father being obliged to pro- 
vide for him by the. law of nature. 


The hate ſhall likewiſe make it 
good i in theſe two caſes. Ge 


F 70 | where there is a covenant g 
for further aſſurance binding t the 
heir, becauſe the heir is bound by 


the covenant. | 


> ends 1,4 8 G 10. ? 


Secondly, aha theis is 4 perde 


ſion made by the father in his life 


time for the heir, or where he hath 
ſuch a proviſion by deſcent from the 
father, there the heir ſhall make it 
good without a covenant for further 
aſſurance ; becauſe the intention of 
the father to provide for his younger 
ſon, is juſt and equitable, and there- 
fore the heir ſhall fulfil 1 os 


\ 4 a £5 


But litre the father conveys to 
the ſon by a legal conveyance, and 


afterwards ſells to a ſtranger for va- 
luable | 
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luable conſideration, but by a defec- 
tive conveyance or by articles agree- 


ing to ſell, the ſon ſhall be obliged, 
to ſupply the deſect in the ſecond 
conveyance, or to execute a deed. 
purſuant to the articles, becauſe the 
purchaſer for valuable conſideration 


is to be preferred in equity, before 


the proviſion for the ſon ; and the 
proviſion. for the ſon is eſteemed. 


fraudulent in Equity, where the fa- 


ther afterwards. conveys' for n 0 


conſideration. 


'H 


_ 


But if a man ilk 2 conveyance: 
to a ſon, and the ſon ſells for valu- 
able conſideration; and after the fa- 
ther ſells for valuable conſideration, 
the purchaſer from the ſon ſhall pre- 
vail, becauſe he had purchaſed for 
conſideration, ' without notice of the 
father's intention to ſellafterwards for 
value; and therefore as he comes in 


with a good conſcience, and for va- 
lue, he ſhall hold againſt the pur- 
. chaſer of the father. a 


But 
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But if the purchaſer from the fon 
comes in by à defective conveyance, 
and the purchaſer from the father 
comes 2 by. ſufficient conveyance 
without notice of the fale by the fon, 
he ſhall hold it againſt the vendee of 
the ſon, becauſe both are equal in 
equity, and then' he who has = le- 
gal eſtate of courſe prevails. 


-If a agile in "tail, makes a con- 
veyance for valuable conſideration, 
without fine or recovery, and dies 
before the fine or recovery: is levied 
or ſuffered, a court. of Equity will 


not oblige the iſſue in tail to make 


good that conveyance by docking 
the intail, becauſe the court of Equity 
cannot ſet aſide the ſtatute; de donis, 
which ſays that, voluntas donatoris 
obſervetur ; nor would the court (et 
up a new manner of conveyances 
for docking an intail, other than by 
fine and recovery. But if the iſſue" 
in tail receives part of the purchaſe 


money 
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money in his father's life time, or 


after his death, or«if he had joined 


in the deed with his father, or cove- 
nanted for further aſſurance, a court 
of equity would oblige him to make 
it effectual by fine and TECoVery' 


But if a tenant in tail covenants 
for valuable conſiderations, to levy a 
fine, and is decreed to do fo. by a 
court of equity, but dies before the 
fine is levied, his heir is bound by the 
decree and ſhall be compelled to levy 


the fine. And the. reaſon is, becauſe 


the court of Equity would have de- 
creed, that whenever the maſterof the 
eſtatereceives money, his heirs ſhould 
have conveyed, if that would not 
have introduced a new manner of 
conveying of eſtates tail. For a. court 
of equity would not have it diſtin- 
guiſhed whether the conveyance was 
by fine or recovery, when price was 
paid, or by deed under hand and 12 
only. [For livery was as 1 

paſs 
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paſs a fee at common law, as the re- 
covery was to pals the tail, and yet 
the court of equity diſpenſed with 
the ceremony of livery where price 
was paid for the intail.] If it had 
not been for this inconvenience, that 
it would have introduced a new 


manner of conveyancing of intails. 


And as copy-holds were conveyed by 
ſurrender, ſo intails were conveyed, 


by fine and recovery, and they have 
never changed the methods or in- 


ſtruments of conveying of theſe 
eſtates. And it would have altered 


the very method . of conveying the 


intail, 11 the heir ſhould be bound 
ſpecifically to perform the covenant: 
becauſe no purchaſer would have 
troubled himfelf with a fine or re- 
covery, if when the iſſue in tail had 
moleſted him, he might have re- 


ſorted to equity, and had an injunct 
tion or other relief there; and the King 


would have loſt a great perquiſite 


by thaßlines on the writs of entry, 


and in fines for alienation, if any 
other 
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other method of conveying eſtates 
tall had been eſtabliſhed. But none 


of theſe inconveniences will enſue, 


where they inſtitute a ſuit in the life 
of tenant in tail, and obtain a de- 
cree againſt him to levy a fine' and 
ſuffer a recovery. For there it ap- 
pears that the purchaſer doth not 
truſt to any other conveyance than 
a fine or recovery from tenant in 
tail, when he comes in his life time 
to oblige him to execute them. And 
the original equity of the purchaſer 
is not altered by the accident of the 
death of tenant in tail, but the iſſue 
ſhall be bound to make it good ac- 
cording to the maxim, qui decrerum 
habet ad rem recuperandum, Ham 
rem videtur habere. . 

And it ſeems that if the Wir in 
tail, tho not heir to the covenant, 
and the remainder man alſo will be 
bound by the decree againſt the then 


tenant. in tail, becauſe 1 it iS 4 decree | 
in rem, and not merely in perſonam : 


Vol. I. p that 
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that then whoever comes in after the 
perſon who fold, and who at the time 
of the fale had the entire dominian 
over the land, ſhall be bound by the 
decree that affects. the lang itſelf, 
8&4 ere. | | 


Bur there is no doubt tba if ; te- 


nant in tail of a copy-hold ſneuld 


ſell his copy-hold for money, and 
die before the ſurrender, à court of 
Equity will decree the heir in tail 
ſhould convey, becauſe the Intail of 
2 copy-hold is at common law, and 
not within the ſtatute gde donis, and 
therefore the want of a ſurrender will 
here be pple. as well as lrery. 


Wen in tail of a truſt in 
Equity comes to the court for a ſpe- 


utien of the truſt, and de- 


in fee: though he be maſter of the 
eſtate, yet the court will not.decree 
it to We in tee, becauſe that would 


be an 7 to the remainder 


* 
a 2 „ * b 5 
4 WE man 
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man, inaſmuch 45 there is a hazard 
that the tenant in tall may dle before 
the intail be docked by the recovery. 
And ſo it is if money be deviſed to 
be laid out in land, 2 be ſettled in 
tail with 4 remainder over, if the 
tenant in tail applies to equity for the 
money, he cannot have it without 
the conſent of the temainder man, 
becauſe the money is confidered in 
equity as land, and as equity cannot 
bar the remainder, upon an etitail of 
lands without a recovery, fo neither 
can they decree the abſolute property 


of money, without the remainder 


man's conſent : and if he doth not 
conſent, you take away the hazard 
he has of obtaining the money in 
caſe the tenant in tail ſhould die be- 
fore the purchaſe made, or aſter the 
purchaſe made, and before the re- 
* ſuffered. 


And here by the way we may take 
take notice that it hath been the opi- 
nion of equity men, that if tenant in 

P 2 tail 


to7 
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tail of a truſt contract debts that 


will effect lands, as if he mortgages 


the eſtate, or confeſſes judgment and 


dies, poſt prolem excitatam : that 


the court will decree ſuch debts to be 
paid out of the truſt eſtate in favour 


of creditors, againſt the iſſue in tail, 


or the remainder man; becauſe they 
conſtrue their own creature as a fee 
ſimple conditional before the ſtatute 


de donis, which became abſolute by 


the having iſſue and the donee there- 


by had the power of alienation over 


it. 


Having thus Gd LIE far the te. 
nant and heir i in tail ſhall make good 
a defective conveyance, the next 
thing to be conſidered is how far the 
aſſignee of the perſon making ſuch 
detective conveyances, ſhould be 
obliged to make them good. 


And here in the firſt place, if a 
man makes a defective conveyance 


as a mortgage by feoffment without 


livery, 
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livery, and after ſhould convey to a 

purchaſer for a valuable conſidera- 
tion by an effectual conveyance with- 
out notice, the ſecond ſhall undoubt- 
edly prevail: becauſe he hath both 
law and equity, and there the title 
at law muſt prevail, there being no 
' equity to ſet it ande. 


But where A. takes a mortgage by 
a defective conveyance, as by a 
feoflment without livery, and the 
mortgager borrows money of B. 

upon bond only, and he afterwards 
_ obtains judgment ' againſt his heir, 
and extends the mortgaged lands, 
a court of equity will relieve A. 


and oblige B. to ſupply the defect 


of livery in the mortgage. For in 
this caſe B. was only a bond creditor, 
and his original ſecurity and relief, 
was only in perſonam, and therefore 
when he betters his ſecurity by a 
judgment in rem, yet this ſhall be 
only a lien on the land, as it was in 
poſſeſſion of the mortgagor or h's 


heir ; 
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was good in equity. And they keep 
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heir; and that is ſubſequent S 4 
mortgage deſective at law, but which 


them bound ina evurt of Equity tb 
make good the defective cofveyanee. 
Ant there is 4 manifeſt differefiee be- 
tween this and the common teaſe 
where a man mortgages land to A. 
and afterwards to B. and afterwards 


to & without notice; thefe C. Hav- 


ing honeſtly taken the lafſd as his 


pledge, has a title to the land itfelf, 
and therefore he might take in the 
title ef A. to ſtrengthen and corro- 
borate his own ;- tho by that means 
he erouds out G. for he that hath an 
honeſt title to the land, may take in 
a precedent title to ſeture his own, 
but he that has no title to lands, as 
the bond creditor had not, cannot 
ſubſequently ſecure that money by 
judgment, ſo as to croud out a perſon 
that had a title to the land itſelf. 
For the forming a legal title to the 
land by the judgment on the bond, 
which was originally a perſonal fe- 

945 curity, 
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_ eurity, is graſping. at land, which 


then in à court of Equity belanged 


to adother. For the courts of Equity 


will not ſuffer the perſon that, ark: 


ginally lent upon the ſoecurity 
of land, to have that ſecurity 
deſtroyed by one that did nat lend 


upon that ſecurity, ſince a caurt of 


Equity would nat let 2 ſubſequent 


lender an the Jand, with notice, | 


deſtroy ar take| place of ſuch de- 
teftive conveyaneez- and if -fgh 
defective mortgagee had the deeds; 
the ſecond lender muſt negeffarily 
have- getice, finee without the deeds, 
a title could not be made out to the 
ſecond lender. And the bond creditor 
coming in on the perſonal ſecurity, 
to whom no notice could be given, 
and whoſe perſonal ſecurity, did 
not, in its own nature, require aſight 
of the deeds, ought not, therefore to 
be in a better condition than a ſeeond 
mortgagee, coming in with notice. 


And If this ſhould not be allowed ; 
in a court of Equity, if there were 


a de- 
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a defective mortgagee, or purchaſer 
tho always in poſſeſſion of the lands, 
yet if the vendor had any debts, iy 
bond, or ſimple contract, prior in 
time to ſuch purchaſe or mo 

he might by confeſſing judgment 
to ſuch creditor, | ſubſequent to 
ſuch 3 or mortgage, avoid 
or poſtpone his own mortgage or ſale 
For theſe reaſons equity had obliged 
the bond creditor who obtained judg- 
ment and extended the mortgaged 
land to ſupply the defect in the 
mortgage or purchaſe, and gives 
injunctions to put the mortgagee, or 
E into the 0 A the 


But if A makes a defeQive: mort- 
gage to B. and A continues in poſ- 
ſeſſion, and afterwards gives a bond 
to C with warrant of attorney, to 
confeſs - judgment, and C. enters 
judgment immediately; there it 
ſhould ſeem that the bond, warrant, 
and judgment, are to be looked 

upon 
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upon as one act, .and that C. had 


the land originally in view for his 


ſecurity ; and there B. cannot have 
relief againſt C upon the deſective 
conveyance, in a court of Equity. 


Where an agreement relating to 
lands, is not reduced into writing, 
according to the ſtatute of frauds 
and perjuries, the court of Equity 
cannot relieve or compel the per- 
formance of that agreement, becauſe 
the ſtatute was made on purpoſe to 
prevent thoſe agreements form being 
carried into execution, where there 
was no writing. Yet if an agree- 
ment be made, tho' not in writing, 
and the party by whom it was 
made, receives all, or part of the 
money, Equity will compel a ſpeci- 
fick performance of the whole 
agreement ; becauſe this is out of 
the ſtatute, which deſigned to defeat 
ſuch agreement, only where no 
part thereof was carried into execu- 
tion, and where the whole was ſet 
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up merely by parol. For the oc- 
caſion of fraud and perjury, was 
that perſons uſed to fwear verbal 
agreements upon others, and by 
ſuch falſe oaths, charge the parties 

in Equity, to perform agreements 
which perhaps had never been made; 
and therefore the mere parol proof 
of ſuch agreement, concerning lands, 
cannot be admitted in a court of 
Equity. But where the price is paid, 
there it doth not ſtand upon the 
parol proof of the agreement only; 
but upon the execution of the agree- 
ment, which is the evidence that 
the agreement was really made; 
therefore there is the ſame reaſon 
that the plaintiff in equity, ſhould 
have the land for his money, as 
: there is, that every perſon ſhould de- 
liver the goods 6s he hath re- 
ceived the money for them. 


Ch. But here it may be doubtful in 
C. 136. me; caſes, what ſhall be a proof 
of 
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of the receipt of the money by the 


defendant. Thus far ſeems certain, 
that if the defendant in. his anſwer, 


confeſſes the receipt of the money 


for the purpoſe in the bill, or if he 


denies the money, and It. be proved 
upon him, by writing, as. by letter 
under his hand, or other written 
evidence, he ſhall be obliged ſpecifi- 
cally to perform the whole . agree- 
ment, becauſe he hath e . 
into execution. 


But if * 1 lets the 
receipt of the money, but ſays that 
he borrowed it from the plaintiff, 
and that he did not receive it in 
execution of that agreement, there 
he turns the proof of the agreement 
upon the plaintiff, and then it ſhould 
ſeem that the plaintiff ſhould prove 
by ſome written evidence the receipt 
of the money by the defendant for 
the purpoſe of bill, or prove the 
agreement itſelf by ſome writing. 


s 7 KS But 
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But if the plaintiff can only prove 
the agreement ſor the ſale, or the 
receipt of the money in execution 
of the agreement, merely by parol 
evidence, this will not be ſufficient to 
ſet up ſuch agreement againſt the ſta- 
tute, becauſe ſuch parol evidence is 
excluded by the ſtatute. 


Again, becauſe the parol is not 
applied to the bargain, but to the 
act of receiving the money, which 
if proved to be received is purſuant 
to the bargain: then the act of re- 
celving is a further evidence of the 
bargain than the parol of ſuch bar 
gain only, and the proof of the agree- 
ment ſtands upon the act of receving. 


But if A. buys lands with the 
money of B. there is a reſulting truſt 
to B. ariſing by operation of law, 
which the ſtatute doth not extend 


to, and if the defendant conſeſſes 
the receipt of the money for that 


purpoſe, 
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purpoſe, or if the plaintiff can prove 
it by parol evidence it is ſufficient; 
for the application of money under 
a truſt makes the lands purcha ed 
by the money ſubject to the truſt, 
and ſo excepted by the ſtatute. 


THE END. * 
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ME Agdalen College, 19 Hen. 8. 
being ſeized in fee of the 
Rectory of Chriſt. church, and the 
Convent-garden, without Alagate, 
London, containing Acres, de- 
miſed it for ſeventy- two years, ren- 
dering 12 J. per annum for the Rec- 
tory, and 94 for the Garden. 


Anno 17 Elix. twenty-five years 


being unexpired, the Queen, at the ſuit 
of the college, licenſed them to alien, 
which they did, and then 2 

for 
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for the Rectory 25 J. and for the 


Garden 15 J. per annum. It being 


the intent of her Majeſty thereby, 


that the college ſhould be advan- 


ced greatly in profit by having the 
Rectory to them, and their ſucceſ- 
ſors, diſcharged of the leaſe for 
years, which in preſent, was worth 
to them 40l. per annum; and that one 
Syinala, and his heirs, ſhou'd have 
only the Garden, paying 15 J. per 
annum, being the uttermoſt rent. 
Which accordingly was performed 
by a conveyance to her Majeſty, 
of the whole, and from her Ma- 

y to Spinala of the Garden, 
and of the Rectory from  Spmala 


to the college. 


After which, upon 15 garden, 
Spinala, and the Earl of Oxford 
his aſſignee, and his under-tenants, 
have built one hundred and thirty 


houſes, and therein beſtowed 10,000/. 


which aſſignee, and his under-te- 
N 1 7 
PP 
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tenants, have bonds and ſecurity 


given to them for the enjoying 
thereof, to 20, 000 l. | 


The college is 3 7 o 
more than they would have been, 
if the old leaſe had been continued, 
which is not yet expired. And 
this conveyance has been in peace 
for forty years, and much improved 
by the purchaſers ſrom a thing of 
no value, and it is a general caſe, 
wherein all perſons, of all degrees 
and callings, who have made pur- 
chaſes, are intereſted, as reſting ſe- 
cure, in paſſing thro the crown, 
the greateſt protection. 


Ihe preſent maſter of the col- 
lege, having, by undue means, ob- 
tained the poſſeſſion of one of the 
hundred and thirty houſes, whereof 
one Caſtalion was lecke, and think- 

ing himſelf ſecure of his title in 
Law and Equity, ſeals a leaſe there- 
of for three years to one Mar- 
ren, who thereupon brought an 

VOL. I. 3 Zjectioue 
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Ejcttione Firme againſt one John 
Smith, for the trial of the title 
thereof, in the King's-bench, where- 
in a ſpecial verdict was had, and 


pending the ſpecial verdict in ar- 


gument, the leaſe ended: and ſo 
no poſſeſſion could be awarded for 
the plaintiff, nor fruit of his ſuit; 
yet he proceeds to have the opinion 
of the Judges, to know the law, 
which was a voluntary act of his, 


to the intent, if the law were with 


him, he might begin a new ſuit at 


law for the poſſeſſion, and ſpare to 


| proceed in Equity ; and if the law 


were againſt him, then he might 


proceed in Chancery; and the 


liver d their opinion againſt | 
tle, before any judgment entered 


Judges of the court, 2 de- 
lis ti- 


upon the roll the Earl, and Mr. 
Wood, for themſelves and the leſſees, 
preferred their bill in * Chancery, 
At this period the Judges refuſed to let 
ſuitors proceed in Equity after a judgment 

at law. See the caſe of Courtney and Glanvil | 
determined in the 12 Fac. Cr. Fac. 343. 
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and then a judgment was- entered 
quod nibil capiat per Billam. 

To] which Bill the defendants 


in Equity made a demurrer and 


plea, alledging the conveyance to 
be void by the ſlatute of Eli. 


and that they evicted one houſe, 


parcel of the premiſſes, by judg- 
ment at law, which demurrer and 


plea, was, by order, referred to 
Sir John Tindall, and Mr. Wool- 
bridge, who have reported, t that they 
thought it meet, the cauſe ſhould 
be proceeded upon unto hearing, 
notwith the demurrer. and 
plea. After a default of an anſwer, 
an attachment was awarded againſt 
the defendants, whereupon the de- 
fendants were attached, and the Cepz 


Corpus returned, and by order of 


the twelfth of October, 13th Fac. 
the defendants were committed to 
the Fleet, for their contempts in 
refuſing to anſwer; ; and now ſtand 
bound over to anſwer their con- 
tempts, ſtill refuſing to anſwer. 


R 2 The 
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Deut. cap. 
xxviii. 
ver. 30. 
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The court of C hancery decreed 
that this whole proceeding was pro- 
perly examinable in Equity, and that 
the deſendants thus ſtanding in 
d the plaintiff may be ad 
mitted to proceed to his proof 


without anſwer; (as it was in Ten- 


nings, 4 Taylor's caſe, in 38 & 39 
Elis. tv, if they anſwer not by a 
Day, the. bill may be taken pro 

confeſſo,) and that the houſe whereof 


the polleſſion was unduely gotten by 


the defendants -may among the reſt 


be ſequeſtred till the Bull ; is anſwerdd 


2 222 for the Plaintiff in 
Chancery. 


The 22 of God . for the 
plaintiff in Equity ; Equity and good 
of the land ſpeaks not * him, 
but ought to join hand in hand 
to moderate ſuch extremities. By 
the law of God, he that builds 2 
houſe, ought to dwell in it; and 
he that plants a vineyand. ought to 

gather 
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gather the grapes thereof: and yet 
here is the conſcience of the Doc- 
tor, that he would have the houſes, 
pardens and orchards, that he ne- 
ver built or planted. 


But = Chancellors — 1 
corrected ſuch corrupt conſciences, 
and cauſed them to render quid pra 
quo : for the common law will ad- 
mit no contract to be good without 
conſideration, and no land to paſs 
without a valuable conſideration; 
and therefore Equity muſt ſee that 
a proportionable ſatisfaction be ren- 
dered. As Trin. 39 Eliz. Peterſon; 
contra Hickman, the husband made 
a leaſe of the wife's land, the leſſee 
being ignorant of the defeaſible tis 
tle, built upon the land, and was at 
great charge. The husband died, and 
the Wiſe avoided the leſſee, but was 
compelled to give recompence for 
the building and bettering the lands, 
for it was ſo much the more worth 
unto her. 


And 


I25 


tas 
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And whereſoever one hath bene- 
fit the Chancery will compel him to 
give recompence, as if the feoffee 


to an uſe ſells the land, to one that 


hath no notice, and dies; by reaſon 
that he hath had the benefit of the 
fake, his executors out of his eſtate 
were ordered to anſwer the value of 
the lands to the Cæſtuy que uſe, as ap- 


pero by x ent, Roll 34» fol. 8. 


e deen ssb 
atis ſied for the true value of the new 


buildings, and planting ſmce the 
conveyance, and convenient allow- 


ance for the purchaſer, and Equity 


peaks as the law of God ſpeaks ; 
bat you n Equity. 


Firſt, becauſe you have a judg- 


ment r. 


Secondly, Po * have a 
- Judgment. upon a ſtatute law. 


As a right in ay cannot die, no 
more 
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more can equity in Chancery die, ##/- 
Ius recedatCancellaria ſme re medio. 
And therefore 4 H. 4. 11. the Chan- 
cery is always open, and tho the 
term be adjourned, yet the Chan- 
cery is for conſcience always ready 
to render every one his own due; 
and 9 E. 4. 11. the Chancery is only 
removable at the will of the King 


and Chancellor, and by 37 E. 6. 


15. the Chancellor muſt give ac- 
count to none but the King and the 
parliament. The cauſe is, that for as 
much as new actions are fo diverſe 


and infinite, that it is impoſſible to 


make any general law, which may 
aptly meet with every particular act 
and not fail in ſome circumſtances, 
the office of the Chancellor is 
to correct men's conſciences from 
frauds, breaches of truſt, wrongs and 
oppreſſions, of what nature ſoever, 
and to reſtrain the extremity of the 
law, which is called ſummum Juris. 


Law 
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FIRST TO CONSIDER THIS AS 
A JUDGMENT AT LAIWW. 
Law and equity are diſtin& in 

their court, judges and rules of 

Juſtice, and yet they both aim at one 

end, which is to do right: as juſtice 

and mercy are diſtinguiſhed 1 in their 
effects and operations, yet both 
join in the maniteſtation of God's 
glory. But it is no judgment upon 
the matter, but a diſcontinuance of 
the ſuit, which gives no poſſeſſion, 
and tho to proſecute at law and in 

Equity together be vexatious, yet vo- 

luntarily to attempt law in a doubt- 


ful caſe, and alſo to reſort to equity 


is neither ſtrange nor unreaſonable. 


But take this as 2 Judgment to 
all intents. 


There is no oppoſition | to the 
judgment, neither will the truth, or 


juſtice of the judgment, be examined 


in this court, nor any of the cir- 


cumſtances depending thereupon, but 
the 
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the fame is juſtified, and approved, 
and therefore a judgment may be 


examined in equity, ſo as the truth 
of the Judgment be not examined. 


'No poſſeſſion, eſtabliſhed by the 
King's writ, after a judgment, is 
ſought to be impeached, for the 
plaintiff by his leſſee ſeeking to be 
relieved at thecommon law is barred, 
and now is his time to ſeek relief in 


the Chancery when the common law 


is Mint him. 


Dockor and abe fol. 10. A 


ſtudent is ſworn to give council ac- 
cording to the law, that is, accord- 
ing to the law of God, and upon 
both the laws of God and reaſon is 
grounded that rule to do as one 
would be done unto. | 


One bound in an obligation to pay 
the money, and taketh no acquit- 
tance, by the common law he ſhall 
be compelled to pay the money again; 

Vol. I 8 but 
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but when it appeareth that the plain 
tiff ſhall recover by law, the court 
may adviſe him to take a ſubpoena in 
Chancery, fo x H. 7. 14. if he deli- 
ver acquittance without ſale; or the 
money paid after the day, or loſe the 
acquittance. If the judgment be had 
in any of theſe caſes, the party may 


reſort to equity, 22 Ed. 4. 7 E. 
74 IE. 


Aſter a judgment, if the party 
have a releaſe, he may. have an au- 
dita querela, which is a Latin bill in 
equity, if his conſcience be ſo large as 
to wiſh to be doubly fatisfied, ſo if a 
ſtatute be entered into by dureſs and 
menaces and the party be in execu- 
tion, yet he may avoid it by dureſs 
of impriſonment, 15 E. 4 Fits. 
Nat. Brev. 104. L. 20. E. 3. and 
Querela 27.and yet it is a judgment 
upon record; ſo of a judgment by 
confeſſion of a letter of attorney, 
which cannot be denied. 


J | | Mich. 
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Mich, 30 Fa: B. R. in adits que- Harning 
rela. By the court, if a judgment be Caſtor 
given upon an uſurious contract, and 
it is part of his agreement to have the 
judgment, the defendant may avoid 
that by audita querela or ſcire facras —_—_— 
upon the judgment; whereby it ap- by opprec- 

| peareth that if judgments be obtained fate by 
by oppreſſion, and a hard conſcience, common 


the common law will fruſtrate them, 


not for any error or defe& in the 
judgments, but for the hard conſci- 
ence in the party, and therein the 
| judges play the Chancellor's part, and 
yet theſe are not within the ſtat. of 
4 H. 4. cap. 25. That is, that after 
a judgment in our courts the party 
ſhall be in peace until the judg- 
ment be undoue by attaint or er- 
ror. So if a judgment be had by 
covin or colluſion againſt an execu- 
tor to defeat the creditors, if it be 
pleaded in bar, the covin and collu- 


8 2 ſion 


* 


ſter, he may have an audita querela 
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ſion may be averred in the, replica- 
tion and the judgment ſhall be fru- 
ſtrated thereby. 3 H. 6. 36. 


So if an infant be inveigled to be 
bail for one in any court at Weſtmin- 


to avoid it. Trin. 7 Fac. Markham 
verſus Turner, 8 H. 6. 1. 


Every outlawry is a judgment, 
yet the defendant may have remedy 
in conſcience againſt him that cauſeth 
him to be outlawed without | juſt 
cauſe. Doct. Stud. Lib. 2. cap. 21. 
21. H. 2, 79. H.76, 20. if one neglect 
to enrol his bargain and fale being 
his only aſſurance, as in Jagues 
contra Huntley in this court, 13 
Fanuarij 1599, and the bargainer 
bring an ejetFrone firme againſt him, 
and _ hath judgment, ſhall not the 
bargainee reſort to the Chancery and 
there be relieved ? if not for the land, 
yet for the money paid. 

0 Tenant 
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Tenant for life, the remainder 
for life, the remainder in fee of a 
houſe. Tenant for life commits 
waſte. Againſt whom? he in remain- 
der in fee brings an action of waſte, 
and judgment is given againſt him. 
But afterwards he may exhibit his 
bill in equity, to compel the lefſee in 
poſſeſſion to repair the houſe, other- 
wiſe it may be utterly ruined as well 
to the prejudice « of the - common- 
wealth, as the - and therefore 
in Morgan contra Perie Paſch 27 
Elix. 2 woman had an eſtate in a 
houfe diſpuniſhable of waſte, yet ſhe 
was enjoined not to commit waſte in 


the houſe. 


SECONDLY 10 CONS, 
DER THIS AS 4 
FUDGMENT UPON 

4A STATUTE. 


It hath ever been the rn 
of all the parliaments te meet with 


the corrupt conſeience of men, as 
much 
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much as might be, and to ſu pphy 
the defect of the law therein, and it 
this caſe were exhibited to the par- 
liament it would ſoon be ordered, 
and the Lord Chancellor is by his 
place under his Majeſty, to ſupply 
that power, till it may be had for 
matters of meum and tuum, between 
party and party ; and the Lord 
Chancellor doth not except to the 
ſtatute, but taketh himſelf bound to 
obey the ſtatute according to 8 E. 4. 
and "the judgment thereupon may be 
juſt, and the college may have. a 
good title at law, as the TOR 
yet ſtands i in force. 


It ſeemeth by the Lord Cook's 


eighth part of his report fol. 1x8. Dr. 


Bonham's caſe, that ſtatutes are not 
ſo ſacred, as that the equity of them 
may not be examined; for he ſaith 
that in many caſes the common 
law hath ſuch a perogative as it can 
control acts of parliament and ad- 


judge them 1 as if they be againſt 


common 
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common right or reaſon, impoſſible 
to be performed, and repugnant, and 
for that 8 E. 3. 30. 33. E. 3. 42. 


Nat. Brev. 209. 5. E. 4. 10. 27. H. 
6. 41. 21 Elix. Rot. 303. Dyer 


213, and yet our books are, that 


the acts and ſtatutes of parliament 


ought to be reverſed in parliament, 


and if they err, that ſuch error is 
to be reverſed by parliament, and 
not otherwiſe, Brev. de Error 14. 
7. H. 6. 28. 21 E. 4. and upon 
that reaſon the Lord Chancellor ſince 


the device of actions brought by 


Parſons upon the ſtatute of 2 H. 6. 
have enjoined the ſtay thereof. 


And the judges do play the Chan- 
cellor's part upon ſtatutes, making 
conſtructions of them according to 
equity from the rules and grounds of 
law, and enlarging them pro bono 
publico againſt the intent of the 
makers thereof, of which our books 
have inſtances in many hundreds of 
caſes, 15 H. 7. 8. 14. H. 7. 14. 42. 
E. 3. 6, &c. If 


135 


136 FORUM ROMANUM. 


If you will have equity ſuppreſt 
in all caſes, upon a judgment at law, 
or upon a ſtatute where is the uſe of 

the court of Chancery 2 that court 
having been in all ages at liberty to 
examine equity in all caſes but againſt 
the King's prerogative. 35 H. 6. 27, 
11. H. 4. 16. Doctor and Student, 
lib. 2. cap. 5. 16 And then you mul 
have a ſpecial ſtatute to exempt the 
Chancellor in reſpect to matters in 
equity, from thoſe general ſtatutes 
which are framed for the particular 
uſe of thegreat courts at e 1 


In the Chancery upon 2 recogni- 
zance, a capias may be awarded, 
and the precedents of thatcourt ſhall 
cloſe up the mouths of the judges 
of the common law,  notwithſtand- 
ing the ſtatute of Magna Charta, 
cap. 29. quod nullus liber homo ca- 
Piatur aut impriſonetur niſi per le- 
gale judicium parium ſnorum vol 
Per legem terre. And fo it was ad- 
' judged in Clement Parſon's cale, | 
Tria. 
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Trin. 21 Eliz, in the Exchequer, * 
21 Elis. Martin contra N ilbin, * 
E in 7. Fac. C. B. Hickman's calc, 
Oenolle's caſe vouched to be ad- 


judged per contra Cook, 2 R. 2. 9..9 


every court at Weſtminſter ought to 
take notice of the cuſtoms and uſages 
and other courſes of the reſt of the 
courts there, and the cuſtoms and 
courſes of every of the courts at 
We ſtminſter, are as a law which the 
common law takes notice of, 2 Lame 
53,65, 503. 4 Ed. . 1.11. E. 4. 2 
The ſtatute of the 5th of Fliz beth 
for perjury directeth how perjury 
ſhall be puniſhed, faving the autho- 
rity of the ſtar-chamber ; yet for 
perjury committed in the Chancery, 
either in an affidavit or anſwer, if it 
appear to the Chancellor, then the 
party may be puniſhed according to 
his direction. 


No Puckigins man hath pri- 
viledge againſt a . ſubpoena or 
VOL. I. * matter 
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matter between party and party, 
where the King's intereſt cometh 


not in queſtion, 20 Eliz. Cutts 
contra Peter Goodwin, 28 Els. 
Goodwin contra Hugor; and yet 
their priviledge hath ſeveral ſtatutes 
that giveth ſtrength thereunto, but 
the uſe and precedents of the 
Chancery, are not altered by theſe 
laws. 


e If a ſtatute ſtaple be extended, 
derated by Which by ſtatute is a judgment by 
decree. itſelf, and the execution thereof di- 
rected by ſtatute, yet it hath been 
uſual in all ages, to moderate the 
hard conſciences of the conn uſees, 
that if they have been ſatisfied with 
their coſts and damages after the 
rate of the full value of the land, 
the land hath been diſcharged by 


decree. 
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Chancellor fits in Chancery ac- 
cording to an abſolute and uncon- 
troulable power, and is to judge 
according to that which is alledged 
and proved; the Judges of the 
common law are to judge according 
to a ſtrict and ordinary, or limited, 
power, a 52 

7. H. 7, to. 4&4. had; lands ex- 
tended to him ut antient demeſne, 


by ſtatute, rjerchant, B. purchaſed 


the lands, and had a recovery by 
ſufferance, in the court, of antient 
demeſne, upon a voucher, and en- 
tefed and ouſted. A. brought a 
ſubpoena, and it was held, that 
A, could not fatis 
at law, and therefore he ſhould be 
reſtored to the - poſſeſſion by the 
Chancery, for he had no remedy 
by the law, where notwithſtanding 
4 double judgment, yet the Judges 
directed them to the Chancery. 


12 


ty the recovery, 


And 
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And the ſtatate of 4 H. 4. chap. 
23. was never made nor intended to 
reſtrain the power of the Chancery, 
in matters of equity, but to reſtrain 


the Chancellor and the Judges of 


the common law, only in matters 
meerly determinable by law, in 
legal proceedings, and not in equi- 
table, and that, they ſhould be 
conſtant and certzig in their own 
judgments, and not play faſt and 
looſe. . For by 37 H. 6. 13. and 
divers other authorities ; no writ of 
error or attaint lieth when the Suit 
is by ſubpaena, and the Party-only 
ſeeks to equity for the equity of lay 
Cauſe, 


And therefore judgments by "A 
fault, confeſſion, Sc. and not by 
verdict; are not within this law, fo 


as to bind the Judges in their legal 
proceedings; as 5 E. 4. 38. In 


A. B. 
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A. B. C. and D. judgment, by de- 
fault is had againſt A. and B. C. 
demurrs, and D. pleads to iſſue, and 
by the opinion of the judges a ſuper- 
ſedeas was awarded, & hoc cauſa 
conſcientiae, for that the n 
was by default. 


In the next place it is conſiderable, 
how far the ſtatute of 27 E. 3. cap. 1. 
doth extend, to check the power of 
the Chancery in this caſe. Now 
the proper expoſition of this ſtatute 
is from thoſe ſtatutes that were 
the foundation thereof, and where- 
upon this ſtatute was built, it being 
not introductive of new law; but 
declarative Antiquis Juris. 


The prededent ſtatutes which do 
explain this ſtatute, are 31 E. . 
made at Carliſſe, 4 E. 3. c. 6. 
in confirmation thereof, 25 E. 3. 


cap. 22. and 25 E. 2. cap. 1. of 
pro- 
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proviſions of benefices, theſe being 
in time before 27 E. 3. and 38 E. 


3. which comes after, and recites 


the ſtatute of 25 E. 3. and this 
ſtatute of 27 E. 3. and confirms 
them with additions for further 
Remedies, they being all linked 
together in one chain, which 1s 
further apparent by the recitals 
in the law, and by the preamble 
thereof, which doth manifeſt the 
minds of the law- makers, and do 
naturally explain the laws, that 


they do all extend to eccleſiaſtical 


juriſdiction and Conuzance, and not 
to temporal; and the ſame is more 
apparent, by other ſubſequent laws 
in ſeveral kings en following. 


But for the comoonel courts, and 
h ſupport of their Judgments, 
there are only two Statutes, 99S. 


Weſtminſter, 2 2 cap. 5. and 4 H. 4 


cap. 23. which are already an- 


buered. 


V. 14 
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Vide the argument for the au- 
thority and Juriſdiction of the 
court of Chancery, at the end of 
Reports in Chancery, where theſe 
two ſtatutes are explained. 


THE EN D. 


"047 


A L L. E Nes 
0 A 8 FE. 


| IN 
C HAN CE R v. 


ZDHARD& a citizen of Tork, 
that had born the office of Sheriff 
there, being indebted to Allen, ha- 
berdaſher, and others, of London, 
for wares, became bankrupt, becauſe 
he ſuffered himſelf to be outlawed at 
the ſuit of Mrs. Toung of Tork, for 
debt. 


Allen and Fubber fey, 1 ſome 
other creditors of London, by peti - 
tion to the Lord Chancellor, procu- 
red a commiſſion upon the ſtatute 
of bankrupts, againſt Edwards, to 
Sir John Bennett, Sir William Bon- 

VOL. I. U mey, 


——— 
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A Li FR E N's 
c A 8 . 


IN 
CHANCE RY. 


EF DFARDS, a Citizen of Tork, 
that had born the office of Sheriff 
there, being indebted to Allen, ha- 
berdaſher, and others, of London, 
for wares, became bankrupt, becauſe 
he ſuffered himſelf to be outlawed at 
the ſuit of Mrs, Toung of Tork, for 
debt. 


Allen and Hubber fey, ind ſome 
other creditors of London, by peti -— 
tion to the Lord Chancellor, procu- 
red a commiſſion upon the ſtatute 
of bankrupts, againſt Edwards, to 
Sir John Bennett, Sir William Bon- 

VoL.I. U mey, 


* 
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mey, Mr. Nicholas F ww, and Mr. 
Richard Aldworth. 


The commiſſioners did fell by 
deed of bargain and fale, and fale 
enrolled, all the bankrupt's lands, to 
Allen and Hubberſley, for 400. 
the land being then worth 2400 J. 
but ſold it ſo cheap as 400 J. in reſ- 
pect it ſtood incumbred with a mort- 
gage to Alderman Adrian Bowles's 
ſon, and with a ſtatute of 2000. to 
Adrian Bowles himſelf, deſeaſanced 
to pay the mortgage money, and 2000. 
more lent. by Adrian, and all ſuch 
ſums as Edwards then owed to 
Adrian Bowles and Smith, or ſhould 
owe, for wares delivered, or to be 


delivered within three years follow- 
ing: Anditſtood alſo incumbered with 


a ſtatute of 1500 J. to Adrian Bowles 
himſelf, deſeaſable, firſt for 800 J. 
and aſter upon 200 J. more, lent, in the 
whole 1080 J. the 804. being intereſt; 
* 1 alſo ineumbered with a 


leaſe 
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leaſe for 80 years, of part; made to 

one Cheney: all which incumbrances 

were made lien, being before he was 

bankrupt, and before he became in- 
debted to Allen, or any of the Low 

doners, which ſued out the com- 

muſft on. B | 


Aſter this tae, hs 8 
Fe all other the creditors that ſued 
out the commiſſion, upon full conſi - 
deration had of the eſtate of the 
bankrupt, how it ſtood incumbered 
with the mortgage, by ſtatutes and 
leaſes,” made an agreement with the 
1 ang” wo. EY to ant 
effect.” 


Thar the i would ke 105. 
in the pound, for their due debts 
and ſuits, and would undertake on 

the behalf of the bankrupt, to be 
creditors, and it was agreed that 
Allen and Hubber ftey ſhould convey 
the bankrupt's eſtate to them for 
U & ' "+ ar 
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their ſecurity, which agreement was 
certified by the commiſſioners ; and 
they do alſo certify, that Allen, 
after his agreement, being ſo godly 
and charitable, refuſed the agree- 
ment, and ſought the'advantage of 
the law, to the great loſs and hin- 
derance of the reſt of the creditors, 
and to the utter undoing of Ea- 
wards the bankrupt, his . ned 
children for ever.. 


In execution inf this agreement, 
12 J. oc. was paid to one of the cre- 


ditors, and conveyances were drawn 


by Mr. Fuller and engroſſed ready for 
perfecting the — notwith- 
ſtanding all which, Allen refuſed the 


agreement;  Hubber fey preferred 


a bill in Chancery againſt Edward's, 


Alderman Bowles, Smith, Maod, Che- 
ney, and Edwards 8 father, a man 


eighty years old, complaining that the 
mortgage, ſtatute and leaſe were all 


ae, 08 een not "ey 


2 
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paid the whole was kept on foot by 
practicetoprejudicethe creditors, and 


the ſale made of the. commiſſioners; 


© Edwards the: HIP Heth. 


and Mood, preferred a croſs bill 


againſt Allen and Hubberſſey, for 


performance of the agreement of 


10. in the pound, and to convey 
the land to Smith and Mood accard- 
ing to the agremeent. 


At the hearing of the 3 upon 
Allen s- bill, the Lord Chancellor 
finding it confeſſed, that of the 
mortgage money chere was unpaid 
but 304: ordered that Allen paying 
that " ſhould have the lands con- 


veyed to him, and Hubberſſey, and 


the ſtatute of 2000. diſcharged, which 


was done accordingly, and a decree 


that Allen, Hubberfiey, and: their 
heirs, ſhould enjoy che land accord- 
ing to the ſale of the commiſſioners, 
tree From the incumbrances 300 


—_ 
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charges of alderman Bowles's ſtatute, 
Howbeit upon another motion his 


lordſhip ſtayed the Liberate after the 


extent upon that ſtatute, and ſo it 
ſtayd till Allen thus having = 
the incumbrance cleared by t 

court of Chancery ſought Tm 
the land for 4004. only, which was 
worth 2400 J. albeit he had cove- 
nanted with the commiſſioners in 
the bargain and fale, that if the 


lands were ſold for more than 400. 


Within three years, then he would 


pay the overplus which it ſhould be 
fold for above that 400 J. towards 


fatisfaction of editors and all the 


incumbrances being cleared within 
three years as aforeſaid, yet would 
he hold the land for gol u 
no more for it. cg p 


Bin 7 Jas e, den 
miſſion out of the Chancery to the 
Sheriff of Tork/bire, to put him in 
pang of the land | upon the firſt 

; decree 
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decree in Chancery made for hun, 
and Allen with the under Sheriff, 
caſt Edwards's fix children, all in- 


fants, out of doors; and although the 
Under-Sheriff with tears in his eyes 


beſought Allen to take compaſſion 
on them, yet he would not yield to 
any of we but turned them out 


in the froſt and ſnow that they were 


enforced to ſuccour themſelves in a 
maſhfatt ; and when ſome of the 
tenants of the land would have taken 
them in and relive; them, Allen 


threatened to turn them out of their 


tenements if they did ſo, and turned 
one of the tenants qut of his h 


who entertained them but one night. 


Allo, Allan took divers chattles and 
goods that were Edwards's fathers, 
and not the bankrupts, as ſix kine, Ec. 
and the old man ſuing in the King s- 
bench for them, Allen procured an 


injunction out of the Chancery, and 


ſtaid all the ſuit ſo long as the old 
man lived, who ſhortly 5 died. 
Eduards 
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Edwards and his wife belng here 
At London, following the ſit to be 
relieved againſt Allen in July 8. 
Fac. died both together of the 
plague, leaving ſeven poor children 
behind them, one ſucking at the 
nurſe i in 7 orkſbire. | 


The Lord Chancellor being in- 


formed of the extremity of the pe- 


tition and affidavit, gave directions 
that the bill which Edward, Smith, 
and Mood preferred, ſhould be re- 


a viyed on the behalf of the poor 


children; and his Lordſhip aſſigned 


Mood their guardian to proſecute, 


and Francis Moor he aſſigned to be 
of their council in forma Pauperis. 


” The cauſe coming toa hearing, and 
the agreement appearing conſeſſed by 
Allen's anſwer, and proved by the 
certificate of the commiſſioners, and 
divers. witneſſes, and the covetous 


and unconſcion able dealing of Allen, 
who 
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who for. .qo04. 'would take advan; 
tage 4 _ 3 2400 4, and the 
Purpo commuſiianers r- 
pearing plainly! by. dhe opvenant 
which they took of Allen, that Al- 
len ond pay the overplus of the 
value of the land aboye 490. if it, 
ſhould be ſold for more, and the un- 
chriſtian, and uncharitable uſage to 
warts the 
2 0 


den of Edwards being 


f N © "089 
| W. 62: 1 " 

The Lord-Chancellon dig a 
that Allen, and the zeſt ſhould be 
ſatisfied -with :xos. in the pound for 
their due debts | according to their 
agreement crtiſeed by — 
ſioners. But no aba 
400 . paid for the 
304. paid fur the mertgage, ang 
wirhal that Hllen ſhoultcl have allows 
ance far the coſts of uit reaſonable; 


and for this purpoſe his Lordibih 


made a reference to Sir uhu Tindali 
VOI. I. X to 


all infants, lot being one: * e 


N * 
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td caſt up the ſtate of the dankrupts, 


affairs — the debts, and to certify 
what overplus he found for the re- 
wy 'of the _ children. 

Sir Jeli Tiadal PR wad the 
cauſe, and the allegations of Allin, 
and the council, and in the end made 
4 certificate bf the eſtate real and 
perſonal of the bankrupt, and of 
che debts, and made all allowances 
as by ebe order was directed, and 
gave 200 marks to Allen for coſts 


of ſuit, 1000. to Hubberſley, and 


7ol. to all che ereditdis that: ſued 
out the commiſſion of bankruptcy, 
and for the reſidue in his on opi- 


nion, did prop e it to be fit tllat Al. 
len ſhould” either keep the land and 


pay tlie wy wt of the value of the 
o. rl part with 


the land — — who 
ſhould pay Hen and the creditors 
atcording to che report, and yield 
the overplus to the children, amount- 
img o * thereabouts. 

p 1.30 The 
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Asie "79" AT eq 39 Mts 
The Led Lancer upon read 
the report in court, gave Allen 
time to make his election, : whether 
he would keep the land and pay the 
money, or depart with the land and 
ſave his money. Allen made no 
election but inſiſted upon the ad- 
vantage to have zhe- land for 400%. 
which was warth 2400. and would 
yield nothing to the poor ch ren 
nor the creditors, dut deal ſo mer- 
cyefly with them whoſe parents luſt 
both their lives in following their 
ſuit too be relieved! againſt Allens 
unehriſtian and barbarous denn. 
dN of - Int : 2 9 
The Lord Chweallor did make a -1 
decree. that ä Ons the 
money mentioned in the | report, 
hicheis much-more than in equity 


is due unto him, and convey „the 
land to Wood and Smith two ſuf- 


fcient men, h ſhould be.bound-to | 
pay; the creditors, and An, ale 


X In. „Ar it USO 2277 £1 
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and yet pay the overp us being Go L. 


or N amongſt the. ybüng 


children. 00 ri It 9 2113 


22717 1 8. Tt 3 > If] ue pars FOAM 3 


For not lau the decree; Allen 


= 16 commuted. non 
5 Ss (OTE Y9INO!7! Mil 5'/&! 
The pitiful ericsnof ther: father 
and mother dying us aforeſaid; and 
of the por orphans who call to God 
for relief, and move the Chancbllor 
to tale cbmpalſion. upon them and 
to take ſuch order às he hath dbns> 
my That Allen in the bill ſued 
ech fort! thar le bath tworjudg? 
5 for his debt in the Comthom 
Pleas before the ſuit in Chancery be- 
gam which judgmerits hedkippbEch 
to be called into'ext#mination by-this 


ſait” and decree in Chancery deen in 
him, conttury to the laws tn 


tutes“ 7005 525 Auil oon ub si 
Abe ne bag hes 03 Dal 


4 this it is anſwered, "firſt achat 
theſe judgments were: wy 


by Allen in his own bill againſt E. 


wards” 
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wards in Chancery ner in his anſwer 
3 age} in ny repli· 


vere ha as 7 AR eee 
ſpoke of. 40. any, couneih gr gcherg. 


and there is no order in Chancery 
eoneetning cheſe iudgments. Se- 
ond, chat :thoſe:j ents appear 
to bt ayear aſter rds became 
a bankrupt, for he was a bankrupt, 
„Anand the judgments. Were 
964 II. ien une 1573 


noqr. Tanni ni-botumo evewl 


Note, that theſe judgments. ſtood, 
feen ag the bankrupt s body, 
HA lands or 8 which) he. 
ſhould afterwards; obtain, and were 
not diſpoſed bysthe comm e 
3x Mil tn hoc l 1 
Allem himſeifᷣ igol. Gut the cm- 

milda of bankrupts with the other 
creditors, and was firlt named, in 
the petition to the Lord Chancellor; 
for. getting the. commiſſion and at- 
tended. in perſon, in the ona of. 
4 .. » that 


191 


- 
* . 
. 


ſtrengrh of his 


| cery, con 


not Help the putty 's, yet im this par- 
ticular caſe it E to be obſerved) that 
Hilen himſolf -Was firſt plaintiff iche 
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chat commiſſion} at all meetings by 
which himſelf did decline from the 
judgments and ſub- 
mitted: himfelf to be ordered by the 
commiffoners for his debt —_ 
any falt in Chancery began. 19-2 
Dogg! 1 1 210 0 21 51111 He 
Note, e A, vy l bin of of 
indictment, his freehold 
to be drawn i n in tie Chan- 
Were 68 the ſtarute of 
Magna Cham ku, it is to be anſwered, 


that although freeholds have been 


always ordered in Chancery u 
equity w here the common law can- 


Chancery, Achter draw in que! 


ſtion, the freehold, which then was 


in the handb of Algetman Bowles 8 


in, by n moft 48 forfeit, for Which 


freehold (tot Fooneyra to: kme) 
he "obtained t e decree in Chancery, 
and had it conveyet} according] 4 


| of Matter of equity, vi. becauſe 


there 
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there was but 304. impaid of hk 
mortgage money. Therefore if the 
Chancery did well when it dealt 


| with the freehold for Allen; why 


ought not the Chancery, upon a new 
matter of equity, make a new decree 


againſt Allen, to depart with the 


fame freehold again, when it was fo, 
that he ſought to keep it for qov/. 


being worth 24004. to the defrauding 


of creditors and poor orphans, and in 


abuſe of the commiſſioners of bank- 


rupts and court of Chancery. 


THE END. 
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TE 2 man 8 es to 1 5 uſe, 

make. a laſt will, and wil- 
lech that his, kroffees, ſhall make 
an eſlate to A for term of life, 
the remainder man or heir at law, 
is without remedy. ol an? writ of 
courſe; yet. becauſe there is 2 con- 


ſcience in it, Abe, e ſhall 
Vol. I. „ FBKEE help 
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Covenant 
without 


ſpecial:y. 
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help by ſubpoena againſt the feof- 


«6%. 4 > 


Tf there be. covenants made with- 
out ſpecialty, albeit you have no 


writ of covenant by the courſe, of 


the common law, yet out of the 
Chancery if the covenant can be 
proved by witneſſes, the covenan- 
tee ſhall be holpen in conſcience by 


ſubpoena, - 12192 ; 


x 
— — » \ „ 0 — a 


If a man have title to lands, tene- 
ments, and hereditaments, and his 
evidences do remain in the tenants 
lands or in any other mans hands, and 
the plaintiff knoweth not the num- 
ber fcb or Whether they be con- 
tained in cheſt, bag, or box, or in ay 
other thing, then foraſſnuch as 
cannot have the writ de charta vel. 
denda, confeience ſhall help by ſub- 


poena, "and the ſame remedy ſhall be 


in the writs of debt and detinue 
where there is an ; incertainty in the 
debts or goods. © 

If 
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| If a man enſſcoff — of 
| certain lands or tenements to his 
uſe, and the feofſee do ſell rhe lands to 
another, and give notice to the buyer 
at the time ot the buying, and declare 
the intent of the firſt feoffment. 
The ſecond teoffee, albeit there lieth 
no ordinary writ at common law 


againſt him for the performance of 


= will of the firſt feoffee, yet in 


conſcience he ſhall be compelled to 


perform it. 


If by teſtament or laſt will the 
uſe of aha or of a ſtock of beaſts, 
or of ſuch like, be deviſed or be- 
queſted by ſubſtitution or condition, 
after the manner of the eſtate tail, 
albeit there lieth no ordinary re- 
medy in law, yet becauſe it chanceth 


conſcience it ſeemeth to be halpen 
in een 


2 


. 


very often in many men's . caſes in 


2.63 
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Tf one man be bound to two, ta 
the uſe of one by obligation, and he 
which hath no uſe in the ſame, re- 
leaſeth to the obligor all actions; 


the obligor is diſcharged from any 


ordinary action or writ in the com- 
mon law againſt him by the other 
obligee. . But the obligee-unto*Whoſe 
uſe the obligation is made, may 
have by conſcienee à ſubpoena in 
the Chancery againſt the other o- 
bligee that did | releaſe, Cole” and 


Moor Jac. V. Michael. 


If a man by force of a writ of 
debt, hath recovered againſt another 
debt and damages, ard he againſt 


whom judgment i 18 given, doth pay 


without acquittance'or releaſe, not- 
withſtanding which the party fuetl 
execution upon the fame judgment, 
there is no remedy at law, but he 
muſt pay it again to ſatisfy the ex- 


ecution, becauſe he had no ſufficient 
diſcharge. At firſt, the common-law 


judges, refuſed to let the chance- 
* 


FORD ROMANA. 
ry give remedy in theſe matters, 
for if it ſhould” be other wiſe, every 
record ſhould. be examined in the 
Chancery, which were a great in- 
convenience to the ordinary 
ings ; nevertheleſs at this day if the 


firſt payment without acquittance or 
releaſe can be proved by witneſs or 


otherwiſe, the party ſhall be remedi- 
ed conſeiinence-by'a ſubpoena. (FO 


%J; £4 14 fr? « 1 


perelunch as ihre b. be pans: __ 
nures of cuſtomary mannors held by 


ner of actions in the iorm or nature 
of real or perſonal, or mix d actions, 
be between the lord or any officer of 
the court, and the tenants by copy 
hold, for wrong done by the lords or 
officers, then . by conſcience 
ſhall be remedied. by a ſubpoena... ” 


If a man have an obligation or 


acquittance written or ſubſcribed 
only by another man's hand, and 


the obligation or acquittance hath 
no al to it, albeit the fame is not 


plead- 
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pleadable by any ordinary writ be- 
fore. the judges, yet in conſcience he 
ſhall have remedy by bill of com- 
Plaint or ſubpoena. | 


| | 
4 . * a = 
„ " 


legacies are in a 
ſtrangers hands and not in the exe- 
cutors there ieth no writ o: courſe, 
nor action of eccleſiaſtical law or 
common law, therefore the legato- 

ries ſhall be holpen in 8 by 


2 t N | 


And if an FIRE Aeviſcable 


by will, or chattle real given by will, 


if the deviſe be qualified by the teſ- 
tator, other than as ſpecially provid- 
ed by the laws of the realm, if there 
depend a charity or conſcience of 


the fame the Chancery ſhall provide 
my in 1 of * laft will 


alt x 2 man, bind himſelf by line 
tion or recognizance in a penalty of 
à great ſum, to pay a leſs, if the 
e be forteited ior lack of pay- 
ment 


* -—_ > 


* 


— 
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ment at the day on the debtors part, 
having ſuffered delays or caſual lets to 
occur before the day of payment, as 


the Lord Chancellors conſcience may See Lord 


be moved therein with pity, he may 
mitigate the penalty, if the judgment 
be not given: before at the common 
law, and grant an n 8 a 


155 vu in _ court. 


5A tudepentiog inthe Chubby 
and not determined; if any of the 
perſons in the mean time take any 
action for the ſame matter in any 
other court, the Chancellor of Eng- 
land may ſtay the fame by an in- 
junction addreſſed to the 
E de or enen, 


0. 3 1 ns 


— 42 


Ta Ge that one out of the term 
be unquieted of, or-in the occupation 
of his” lands or tenements, wherein 
he hath had long and quiet poſſeſſion 
by title or ſpecialty not determined, 
the night, fortnight, or month, or in 
lome ſhort time before his complaint 
an 


Oxford's 
Caſe. 


parties at · 
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and doth ſhe his ſpecialty of the ſame 
in core, or at the leaſt prove it by a 
witneſs, or bind himſelf. to prove it | 
within a day to be limited, then the 
Lord Chancellor hath commonly uſed 
N to grant an injunction to ſtay n 
nnn * the matter be heard. 
i DS nh ba 1, 
| b ' Where "cocleſaſtical perſons 4 
no remedy for tythe of ſuch woods 
as are cut down for - fewel,/. or 
other uſes every year or every term, 
for twenty years or under, and by 
| ordinary writ or eccleſiaſtical, they 
dare not--tmeddlE> therewith, :-the 
| Chancery by conſcience and à ſub- 
poena hath uſed: th r for n. 


4 CL Cy” F 1 
2101131 = L\,F4S C0 341 V ; 


If the Lord — * the — 
mons the tenants; have no remedy 


by ordinary writ de admenſuratione; 
Paſture, (as they have between te- 

nant-and tenant, where many tengnts 
be,) wherefore they 85 have ow 
dy in the qr rn th Hifi 
eue 00 dH ed an Thai 1 


LE | & 
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FORUM ROMANUM. 


If a man be bound to another by 
obligation in common ſums of money, 
and the obligee bring an action of 
debt in another country, and the 
obligor in Chancery ſueth for remedy, 
pretending that by foreign ſuit he 
was put from divers pleas which he 
might have had if it had been brought 
into the country where the obliga- 
tion was made, it is good matter in 


Chancery by conſcience and equity 
to be relieved. i 


And foraſmuch as malice of 1 men. 


doth. daily breed ſuch new matters 


as there is no remedy for the ſame 
at the common law, he ſhall have 
remedy by the abſolute power of 
the Chancery if conſcience and equity. 
moveth. And therefore albeit for the 
plowing of meadow there lieth a 
writ of waſte, yet for plowing of 
paſture, there lieth none, and yet 


by conſcience there is a ſubpoena for 
relief of the ſame. 


Yor L. © If 
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If a. man give lands or tenements 
causd matrimonii prolocuti, without 
bill indented, albeit, there lieth no 
remedy by ordinary writ, he may be 
holpen in the Chancery by a Sub- 


Pang. 

If a tenant be bound by deed 
indented to find and keep up his te- 
nement, the building ſeeming to 
be ſtrong and maintenable, with 
reparation, if the building be. fo 
rotten and ruinous that it ill bear 
no reparations, the tenant may be 


| holpen by conſgience, becauſe there 


is no remedy or ordinary writ in 
Fer behalf. 


If a man have paſſage appendant 


by a bridge, unto his manor or 
lands, and ſuch perſons as ſhould 
repair” the bridge, let it decay. be- 
cauſe there is no ordinary writ againſt 
him t that ſhould amend or repair the 


TIEKLS 8 bridge 


\ 


FORUM ROMANUM. 


bridge ; the party ſhall be dope 


in equity by the Chancery. 


'The Lord Chancellor hath divers 
times examined judgments given at 
the common law. As for Inſtatice, 


Shegs was bound to Heath in 200 


mavks, for payment of 87. by quiet 


to Shegs a morith before the day of 


the quarterly payment, and received | 


his 40s. and gave an acquittance.: ne- 
vertheleſ becauſe he paid it not at the 
very day, Heath commenced his acti- 
on of 200 Marks againſt Shegs in the 
Kitg's-Bench, and the ney! with 
ſaid Shegs, and had execution againift 
the fire. And this matter was 
opened in the Chancery, whereupon 
a writ was awarded to bring up the 
body of the ſurety, and upon a cau- 
tion laid in the court, he was [et at 
large, and in the examination there 
appeared no cauſe of action, whereup- 
on the caution was reſtored again to 
Shegs, and his ſurety diſmiſſed, with 


Z 2 4 marks 
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4 marks colt paid by Heath to begs, 
pro falſo Clamore. 


And many ſuch like caſes do of- 
tentimes — ; and alt ho divers 
lawyers, as Montague, Gaudy, and 
others, have ſpoken againſt injuncti- 
ons, yet ſhortly atter, they · have been 
faite in ſuch. like caſes themſelves, 
ſo that a new fee often makes them 
deviſe a new opinion. 


The Lord Chief Juſtice of the 
King's-Bench gave much reſpect to 
the Chancery, ſaying, that when 
the ſubjects do attempt any matter 


againſt the commonwealth, the Lord 


Chancellor may by ordinary awards, 
proceed againſt them, but no other 
court can do fo except theParliament, 
and that by good warrant in magna 
charta, where it is ſaid unuſqui/que 
Puniatur Hun ee de- 
licti. 1 


1 A 
* %y F 
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FORUM ROMANUM. 


If C. be ſeiſed of the manor of 
Dale, for term of his lite, and the 
remainder in tail to a ſeoffee, for 
another man's uſe, or for a woman's 


jointure : C. is attainted of Treaſon, 


the party grieved, muſt ſue to the 
King by petition of right, and 
when the King has ſigned his bill, 
he muſt exhibit the ſame ſign- 
ed to the Lord Chancellor, and 
ſo to the King's learned council, 
and thereupon a writ of ſearch muſt 
be directed to the Lord Treaſurer, 


to certify it any record do make for 


the King's intereſt, and between 
every writ there muſt be forty days, 
and you cannot have a ſecond writ, 
till the firſt be returned. 


And it is fo in the cab of ano 


joint-tenants, if the one be attainted 


of treaſon, whereby the King en- 


tered into all the lands, the ſurvivor. 
hath no help but by a petition of 


| richt. 
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FORUM ROMANUM: 
A ſubpoena ſued out againſt 
one, returnable the laſt day of the 
term, if the defendant do appear, 
and find no bill in coutt, he hall 
have his coſts; yet the defendant is 

at liberty to appear the firſt 5 of 
the next tem. 


1 + ſubptta be ſued bur out againſt 


ode returnable at a day in, 


being the laſt day of the term, and he 
doth appear, 44 fs ar liberty to 
make his anſwer before the firſt day 


of the next term, and fo it was ruled 


in Tin. T; erm: Amo arſft, E. inter 
* er al. ; 


The 8 Wing put iu bis 


bill at the return ef the Stbpoena, 


and the defendant appearing, if the 


plaintiff do haſten the defendant to 


pat in his anſwer, he is to give a day 
unto the defendants atrorney for the 
annſwer, which is that day feven- 
night; which anſwer, if it be not 
"= in that day ſeven-night, then the 
plaintiff 


FORUM ROMA NUM. 


plaintiff the next day after is to enter 
his attachment in-the regiſter, and 
pay two-pence tor he laid entry. 


The anti being iſſued 
the defendant comes and puts. in 
his anſwer, not compounding for 
the attachment, and ſo goes his way : 


275 


the next term he offereth to give | 


day to the plaintiff, - that may not 
be, neither can he enter any day in 
this caſe, for he muſt latisfy the 
contempt to the court, befor&any 
ſuch day can be given, and ſtand 
rectus in curia. Notwithſtanding the 
plaintiff has taken out his attachment, 
and the defendant. has put his anſ- 


wer in after-wards, and dhe court is 
not ſatisſied, the plaintiff may proceed 


with proceſs of contempt as well as 


upon the body of the cauſe; and if the 
plaintift do proceed to a cammiſſion 
of rebellion, then the defendant is to 
pay 50s. at the leaſt, for the pro- 
clamation, and for the attachment, 


105. 


If 


CE ee aa 
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I the plaintiff have let his cauſe 


lie dead tor above. a year, and 
nothing is done, he muſt then ſerve 


the defendant with a ſubpoena ad 


Nu. attornatum. 


The matter having been dead a 


year or more, the defendant may 


urge the plaintiff to proceed, as thus, 
the anſwer was above a year's age, 
and nothing done, in the mean time, 
the defendant may give the plaintiff's 
attorney a day to reply, and-it muſt 
be entered in the regiſter, vis. a 
week muſt be given if the plaintiff 
put not in his reply, then the next 
day coſts are to be anſwered. 


The reply being put in in due time, 
the deiendant may at his choice, take 
out a commiſſion, but then he may 
rejoin whether the plaintiff will or 
not, but if the plaintiff will, he 
may carry the commiſſion ; but if 

the 


FORUM ROMANUM. 
the defendant be unwilling, to pro- 
ceed, the plaintiff muſt ſerve the 
defendant with a - ſubpoena to re- 
join. 1 : ES S426 

Af Thedefendant's anſuer is put in 
at the time given, the plaintiff may 
take a ſubpoena the — term, ad 


rejungend. if he can conveniently ſerve. 


it, and then if the defendant do not 
appear, the plaintiff may have a 
commiſſion ex parte, but ID 
muſt make oath of ſerving the ſub- 


poena. 

turned, the plaintiff is to give that 
day ſeven-night after the return for 
publication, and the next day they 


make copies of that commiſſion, if in- 


the mean time, the defendant hath 
not ſhewed cauſe to the court for an 
order for ſtay of publication. . 


If Acommiſſion ex parte is return- 
edthe attorney for the party for whom 
the commiſſion was, is to give two 
common return days to the attorney 

| Aa on 


If a commiſſion joined i is re- 
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publication muſt be lilewiſe regiſ⸗ 


FORUM ROMANUM. 
on the other fide, for to produes 
wüneſſes if he have any, which 
muſt be entered in the regiſter, and 
44. to be paid for the ſame; thoſe 
days expired, he muſt give unto the 
attorney again another return, which 


is a day peremptory ; and that muſt 


likewife be entered in the regiſter, 
and 4 4. is likewiſe to be paid for 
the 45552 Which day being likewiſe 
out, he muſt then give further that 
doy ſeven. night for — And 
if the cauſe be ſhewn in court, then 
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hall examine no witneſſes, 
1 fuch a as be aged and im- 
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Secondly, Tf the plaintiff or party 
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cauſe of exception, either againſt the 


FORUM ROMANUM. 
give warning by precept from the 
commiſſioners unto the party that 
ſhould take prejudice by his exami- 
nation, by the ſpace of 14 days at 
the leaſt; of the time and place 
where and when the ſaid commiſ- 
miſioners will fit upon this com- 
© miſſion, the fame warning being 
to be certified to the commiſſioners 
by oath of the party, or of ſome 
credible perſon, before he ſhall pro- 
ceed to the examination of the com- 


miſſion. - 


Thirdly, If the aid Any vere, 
can ſhew the commiſſioners good. 


witneſſes produced. by the plaintiff, 
or againſt the commiſſioners them- 
ches, or otherwiſe, then they are to 
ſurceale upon the examination of the 
commiſſion; which cauſes and ex- 


ceptions ſhall be certified up with 


the commiſſion, and all the pro- 
ceedings thereon. 


F 


Fourthly, 


FORUM ROMANUM. 
Fourthly, If the ſaid party aver - 
fant, cannot ſhew ſufficient cauſe as 
aforeſaid, then the commiſſioners to 
proceed to the examination, and the 
ſaid defendant to have liberty to join 
in the examination of the ſame wit- 
neſſes, or of any other upon intero- 
gatories on his — ir be think 
eee 


rifchiy, The party that prayeth 
publication of the witneſſes examined 
as aforeſaid, ſhall firſt by himſelf, 
or ſome other, take oath that the 
ſame | witneſſes are neceſfarily to 


hearing. 


the ſaid witneſſes be either dying, 
or ſo aged and impotent, tliat they 


cannot travel, to certify the truth 


viva voce, without danger of life. 
Seventhly, This oath being taken, 


a Maſter in Chancery is firſt to 
open 


give evidence on his behalf af the 


Sixthly, Oath i is to be taken that 


FORUM. ROMANUM. 


open the common, and. to con- 
ten, hath been obſerved in all points, 
- 40, — thallbe granced. 


- Eightly, provided that no uch 
depoſition {ball he given in evidence 
but againſt thoſe perſons that were 


warned by precept as aforeſaid; or 
* their heirs or er 


Ninhy, Provided alſo, chat a 
the examination taken as aforeſaid, 
and after Payer had and grant · 
ed of the examinations, the party 
adverſant, ſhall not be admitted to 
have a new examination on his be- 
half for or concerning the ſame 
Wer, F, 11.0 * 21 6170 ern Y 
Tenthly, The commilſoners hall 
certify in their return, ſuch ex- 
ceptions as the, defendant ſhall take 
againſt the proceedings in the faid 
n * whether ither I 


FORUM ROMANUM. 
fendant did appear, and if not, then 
whether the affidavit was made (by 
or for the plaintiff ) that precepts 
were ſerved, 


Eleventhly, Theſe orders being 
engroſſed in parchment, and ſub- 
ſcribed with the hand of the regiſter 
of the Chancery, ſhall be fent 
annexed to every of the faid com- 
miſſions. 


Signed by the hand of the 
Lord Keeper of the Great 
Seal of England. 
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TPON capi corpus eee the bes 
| gular way, is to move to amerce 
— the Sheriff, and fo double the amer- 
CAM ciaments, till he brings in the de- 


G fenda | Q art gt 
But this muſt aſter the Yin of t 


 babeas corpus. 1 n 
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An anſwer will nor be received bebe all con- 
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NOT. B b After 


eee * 4 


4 — 


INDE X. 


2 appearance, the plaintiff's clerk or at- 
torney gives a rule to anſwer in eight days, 
— the delendant has a whole term 
to anſwer. | p- 73 
If the ſubpoena be returnable towards the 
latter end of the term, the defendant muſt 
anſwer within eight days, tho there be not 
eight days within the term, and why. 


73; 4 
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ſwers, * ſhall be committed in 9 
ibi 
The 1 begins in the form of the civil 
AWW, ; 9 
If the anſiver denies a charpe, one wit 5 2 
not ſufficient to ſupport the bill, but the 


court directs an iſſue. 1 
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| "The antient practice reſtored, by ſtat. 4 and 5 

Q Anne, except in cafes of — 
"WY P 4 


It the Bill is ſcandalous or impertinent, it is to 

be referred to a maſter. Pp. 47 
The Bill muſt have council's hand to it, and 

Why, "LA ib id. 
In what caſes the bill ſhall be taken pro confeſſo, 
5 | | P. 71 
The bill is alſo in nature of interrogatories. 


p. 74 
Anſwers to the libel in the civil and canon law, 


| p. 93 
The form of the bill, os 
What is the proper ſubject matter of the bill. 
5 P. 95, 96 
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INDEX 
 BURGAGE 
Burgage Tenures, various according to the 


nature of their patents. p. 10 
Thoſe x ho held by ſach tenures in moſt 
places, paid conſtant rents, and beſides 
gave donations, _ | ibid, 
The burghers at laſt coaleſee with the barones 
minores, into one houſe, t 


0 | 


CAPITE.' 


Tenants in capite, were all ſummoned on mat- 
ters of great difficuky in the Exchequer, as 
levying a new. war, or raiſing an eſcuage, 

p. 4 

— uſed toattend the king in his wars, p. 9 


CEPI CORPUS. 4 
One of the returns to an attachment, p. 144 
On this return the ſheriff ought to have che 
defendant in court, Did. 
* CHEQUE. 


IND E X. 
CHE RUE 


The Chancery a cheque on the Exchoquer, : 
| p. 19 
How it came by this province, P. 20 
'CL ERK of the CR OWN 


N Made out all ſtate commiſſions, p. a6 
' Commiſſions for juſtices errant, afſizes, goal 


delivery, oyer and terminer, of the peace 
made out by him, ALONE „ 


| CLEK of the HAMPER. 


R iNtered the fines paid on e writ, and 
ke them up 0 bags, wm p. 16 


: COMMISSION of REBELLION. 


What it was, and the form of it, p. 59 
Taken from the proceſs of n at law, 
and within the aw; of it, p 63 
Therefore.the commiſſioners may break open 
a houſe. to take out the party, id. 
why this power is given to the commiſſioners 
and not to o the — p. 64 


CO M- 


IND E x. 
00 11 1 0 N 8. 


How the Houſe of Commict wes firſt feind 

and where they commons firſt ſat, p. 4 

The commons petition againſt the new inve 
nted N in the Chancery, Wh | 
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When the en & bee Ganvieydncs i've 


ſpect to incumbrancers, "ſhall prevail, and 


upon _"_ „ p. 109, 110, 111, 
, 04% 53 
90 P 1 ES. 


A 


ty wit cas te purty muſt be ſerved with 6 


COPY, P · WT 

COPTHOLD. * 

Nor within the ſtat. de dons, 9 106 

e een 9 0 
Coſts are 


for an injunction is not 


id for unneceſſary vexation 
Tf the bi At | 
third day after the 1 return of the cba 


IN D E. X. 
coſts are iven, and the defendant diſc 
be" 105 


Coſts n r in the court, and a ſu- 


6.0 W due che cane. of them 
227 * SI, i 


c R O 1. 


To bad lends in the crown, or to grant 0 
from the crown, (except leaſes for years) 


it was always n 0 have Patents un- 
der the great p. 21 
Cras bi when proper. | b. 96 


COVENANT 


Proper to come into equity for the (| pecifick, 
performance of a covenant, p. fa 8 


COURTS. 


When and i 2 means the county courts 
and Sheriffs courts, began to decline in their 


authori p. 1, 2 
Of what nere the court of the king con- 
ſiſted, and how 1 were called together, 


of what number th 0 54 1 b 
l 


IN D E X. 


Called commune concilium regni, or parlia- 


ment. p. 4 
Court of chancery had a fourfold Uſe. 15 
Chancellor, Werne chaplain to the king. 

p. 20 
when the power of the 3 uſticier was broke, 
the chancery became the officina brevium 


C cartarum regiarum. ibid. 
How the new Juriſdiction commenced there. 
p:. 29, 30 


The ordinary and extraordinary jyriſdiction 


in chance p-. 32, 
The — obliged to follow the law | 
ibi 
Latin court in chancery. P. 23 


CURSITORS. 


Formerl clerks to the maſters, * were 
ed from making out the writs 4e 


_ | | p. 16 
* 
DECREE. 


There can be no decree upon a bill, unleſs 
| there has been an appearance for the de- 
fendant. p. 71, 72 

| Cc DE- 


Tr N D X 
DEDIMUS. 


What it is. Fl 2 | p. 75 
os an imparlance at law, it carries over 

the time for anſwering to the next _ 
When a Dedimus is granted of courſe, gnd 
when n ibid. 
Though the defendant is ſerved in town, he 
may have a Dedimus with leave of the 


court. id. 

Formerly the copy of the bill went with the 

Dedimus. | 0 76 
D E E D. 


If a man exhibits a bill upon a deed, . 
relief, and not merely to diſeover it, 
make oath that the deed is loſt. p- 


46, 81 


DEMUR RER. 


On demurrer joined in the chancery on a 
- Jus feria, the chancellor is 3 


* 22 
If 


I ND E X. 


If. the defendant be interrogated or examined 
to any thing that will. make him criminal, 
he may demur. p. 80 

If the complainant be relievable at law, the 


defendant may demur to eat p. > 


If the complainant has no equity. in his 1 
the defendant may demur. -/, P. 82 
Want of proper parties is a good .cauſe of 
demurrer. 14; 488d. 
What a demurrer is. p. 83 
Difference between a demurrer at D and in 


equity. | "= 5 91, 5 
5 D ISGOV RT. | 


Bill for diſcovery of a deed, if it prays relief, 
muſt be verified by affidavit. p. 45, 81 

Otherwiſe if merely for diſcovery. p. 46, 81 

The diſtinction on this rule, where there is 


no relief at law. 101. 
A 
E 2 U 7 "6 4 
quit che fourth. branch of 60 chancery ju- 
riſdiction. p. 24 
[ Cc 2 Court 


| 
| 
' 
| 
| 
f 


IND E X. 


Court of equity, when erected, it's manner 
of trial, how founded in the Exche- 

. query, as "wi as the Chancery. p. 24, 

| 25, 26 

The ſtatute of Weſtminſter the ſecond chap. 24 


Gave it a new power. 
No new court of equity can be erected, tho tho' 
| perſons may be appointed to examine in 


ery to matters depending in courts of 


| _— p. 76 
Equity decrees contracts in ſpecie: p. 81, 98 


Equity will make good a defective conveyance. 
wo 4 


Equity will relieve againſt accidents. p. 102 


Equity diſpences with ceremonies. p. 103, 
104, 106 


Equity conſiders a thing to be done, as done. 


P. 105 
ESCUAGE. 


Settled by the barons that held in capite. p. 8 


EVIDENCE. 


Suit in equity proper pending a ſuit at 1 
to give the defendant's anſwer in 8 
l 85. 

Doubt- 


INDEX 


Doubtful in ſome caſes, what ſhall be 

proof of the receipt of the money, to 

defeat a plea of the ſtatute of frauds. 

p. 115 

Where in ſuch caſe the proof of the agree- 

ment ſhall be turned 1 the * 
ibi 


EACHE AUER. 

_ the power of the 2 was broke, 

Exchequer became the ordinary court 

of revenue, to let leaſes, and to get m _— 
king's debts: 

The Office in the Exchequer was ma 

for inſtruction. pe 21 

* Engliſb juriſdiction in Chancery, bor- 

trom the Eugliſb juriſdiction in the 


— p-. 25 

EXCEPTIONS. 

What, and how they muſt be delivered. 
Hold Bf 8 "I. 


| FINES. 


* 1 
. 
_ 
 » 
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1 ND E X 
bo 


FINES 


Fines paid in che Ki s courts by the ſuitors 
to _ the charges of the courts, 


p. 17, 18 


HABEAS CORPUS... 
The big indulged vich this writ on the 


return * A Ceps corpus. 55 Ne 54 * 
| "HAMPER 
EF writs Were returned there. p. 24 


HEIR and ANCESTOR. 


where the An from the ſon ſhall pre vail 
againſt the purchaſer mY the father, and 
where not. p. 100, 101, 102 


Where the heir ſhall be obliged to make good 
a deſective conveyance. p. 99, 100, 2 
Where 


_ENDEEX 
Where the heir ſhall be bound by the de- 
cree againſt the anceſtor. pe. 103 


1 
INYUNCTTOX 
Injuction cauſes, excepted out of the ſtat. 4, 

and 5, Q. Anne. at 
But in ſuch cauſes, the bill muſt be filed 4 


third day after the return of the ſubpoena, 
p. 31 


Bill for an injunction, when proper. p. 95, 96 
7 . 


Why the Chancellor could not award jury 
oceſs. 


pr oe - 22 

In what caſes the court of equity will ſend 

the matter to be tried by a jury. p. 97 
JURISDICTIQN. 


Juriſdiction of Chancery, how limited. p. 79 
Pleas to the juriſdiction. x p. 83 


See PLEA 


708. 


of 


IN D E X 
JUSTICIER. 


Formerly the chief officer of ſtate. P. 3 
Preſided in the court of the King, in civil ig 
criminal cauſes. 
In the barons was the power of hugo de NS. 
juſticier was turned againſt the crown, 
P. 5 
The juſticier tried all matters of ſact, by 
writs framed for that purpoſe. p. 14 
The power of the juſticier at laſt broke into 
the Four- Courts, which ſubſiſts at preſent. 


p. 14 
FUSTICES in ET RE 


When appointed. 
Where they fat, and how ths proceeded, 
25 
Granted commiſſions to take aſlizes, Ds . 
nata. p. 3 


Their inſtitution, one cauſe of the decay of 
the County-Courts. 8 
FUSTICES. N 


A writ whereby the ſheriff had a power in⸗ 
dependant of the ſuitors in the County- 
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LETTERS PATENTS. 


The only conveyance, W where the crown is 
party. p. 21 
Sctre facias to repel We patents, is re. 
Aren 1289 into the ann, ibid. 


M. 
"MA STERS in nnn 


Settled proper writs, and commiſſions. p. #6" 

— the writs in a book called the 
regiſter. e p. 3 

What may be reed to chem, p. 51, 52, 


h +» 7 
MESSENGER. 


After ſeveral amerciaments and habeas corpus, 
and the body not brought in, the party is in- 


titled to a —— 2 ſame term. P. 5 3 
| In 


84. 85 


| LN. DE xX 
In London, Ae e. and Briftol, 2 meſſen- 
ger is granted 1n the firſt inſtance, and 


wh 56 
PT eerie”, 
| What proceſs is granted upon motion, and 


what not. p. 68 
0 4 7 E. 


What oath the defendant is obliged to be 
in Chancery, and the original of that 
practice. p. 93 


OFFICINA BREVIUM:. 
Formerly the principal bu n of the Chan- 
exy, P. 15 
The reaſons of that inſtitution. p. 17, 18, 19 
e £1791 1 
©. 
Y A R D O N 


Pardons general and ſpecial, made out by the 
ook of the Crown. 
2 74 


* 
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PARL LAMENT. - 
What it was ut 0 
anne] 

: T £ 2 R 8. 


Peers ſummoned to ä to ſhew 
their power of meeting there was ps 


from the Crown. n "AY 
The proceſs neceſſary to compel the appear- 
ance of a Peer. . 46, 49, as 
1 7 ET TT B AG. — 
M c org ob p. 2 
What writs were returned there.. 85 "a 
P L 2 A. 


The notions of the civil and canon, 8 com- 
mon law, where the party would not plead. 


TY 


What a plea in equity is. 
Plea to the juriſdiction upon priority — the 
ſuit in the Exchequer, &c. ibid. 


D d 2 This 


ND B X 

This plea _ be referred to the _ 

Pleas in difavility of the 1 d F 
gow they muſt be pleaded and entered. p 

eas to the matter of the bill, p. 87, 88, 55 

Difference between a plea at law, and in equity. 

P. 95 * 91, 92 


PL E 4 2 ING 8. 
Were. formerly in Fre, * ad col © | 


ky: Latin, and why. 


PROC uo 


What i if W * * => + . 9 
On non eſt e, returned to an 84 
mant, the proclamation iſſues of courſe 

p. 54», 5 
This proceſs nne from the crimin 
juriſdiction. p. 58 


1B BEORD. i 
Record on iſſue joined-i in Chancery, carried by 


the Chancellor intothe King! rr 
* 


IL N D E X. 
they awarded the jury proceſs upon it, and 


gabe judgment. . 
SE R * I C B 
Of the ſubpoena, Tr p. At, to 45 


What ſervice mult be ie to an attach- 


ment. 1 |. 53 
The effect of ſervice of a perſon ten miles 


diſtant from Tows,' and of a perſon in 
Town, who relides at ten miles diſtance 


ien n. 10 wines 1942 20 bes! Br IO 
SE ar STR ATION. 


What the foqueliratien was. p. 66 
Upon what reaſons) the ſequeſtration proceſs 
got the better of the common law reſolu- 
tins, > +) | p. 67, 15 


The proceſs formerly was in pe ere, 
— i — did not anſw | 


SER- 


1 N D E x. 
SERFEANT at ARMS. 
What that proceſs was, ne, aroſe. 


P. 31 
How granted. 2 p. 64 
Why granted 4 motion. . 65 
Why there mutt be a ſerjeant at Arms er 2 


. to the commiſſion of rebellion, be- 
fore a ſequeſtration can iſſue. _ ibid. 


SHERIPE. 


On the revutn of a cepi corpus on an cath. 
ment, the ſheriff ought to have the de- 
fendant's body in courr. Boy p. 54 

The ſheriff is not to be amerced till after the 

return to the habeas corpus, and why. 

55 
The ſheriff cannot break open doors _ an 
x attachment or proclamation, and why, 
p. mt to oy 


STATUTE. 


The ſtatute of N. eſiminſter the and, ads. 
24, Swe a new power to the chancery 


Yhat 


INDE XN | 
What uſe was made of this ſtatute about the 
time of Richard the 2nd. p. 28 
The ſtatute of 7 R. 2. chap. 6. framed in 
order to hinder the growth of the new ju- 
riſdiction in Chancery, in fact contributed 
to eſtabliſh it, | „ 5:31: BY 
By the ſtatute 4 and 5 of Q. Anne, no ſub- 
poena is to iſſue till the bill is filed, unleſs 
in caſes of injunctions. p. 45 
The ſtatutes of Marlbridge and „ 
the 1ſt and 2nd, reſtrained the freedom 
men had in their own houſes, by allowing 
| houſes, Sc. to be broke open to take out 
unlawful diſtreſſes. | p. 63. 
The ſtatute of frauds and perjuries cannot be 
ſet up where part of the agreement is car- 
tied into execution. 113 
A Teſulting truſt is not within that Nature 
p. 116 


SUB OE NA. 


The firſt proceſs of the new juriſdiction in 
chancery, what it was, and by whom in- 


vented, 29 
Taken from the common law, p. 34 
What it contained, and how returnab 


p. 35, 36 
The 


1 N D E xXx. 
The conſequences of miſtakes in the ſub- 


poena. pi. 37, 38 
How many, can ve pur in one ſubpoena, 
P- 38, 39 

c How to be ſerved. p. 4, to 45 
When uſed to compel the appearance oi a Peer, 
Pp: 49 

A ſubpoena lies to compel payment of colts, 
p. 51, 86 87 


bpoena, in what caſes neceſſary. p. 52 
On ſervice of the ſubpoena, and affidavit of 
ſuch ſervice, an attachment iſſues. p. 53 
The difference between the ſummons to the 
party at law and in equity, and the reaſon 
„ ibid. 
Where the outlawry is reverſed, the party 
2 take out a new ſubpoena. p. 87 
ubpoena anſwers to the citation in the 
9 law. p. 93 
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TALLAGE. 


A ſu 


A tax lu ſipport of the navy. p. 8 
The tallage was aſcertained by the barons of 
the ports and — | p-8,9 


T A X- 


NE 
Res al. 


Came'in'the p a donna b 17 
How all ſubſidies were raiſed. Pp. 11, 12 
The books for ſettling the taxation, were 
always kept pe by the crown. bbid. 
The e wer raiſed by the' commons in 
file NOUS IIS cIOenns Hogg 

The commons were uſed to cal Wir Pin- 
cipals, what they could bear, before any 
ſubſidy was raiſed; © p- 12 
ES of taxation in the commons, 
a balance for tlie antient 'baro- 
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TENANT in THIL. 


If tenant in tail''s bound by he decree, his 
"heir, tho not heir to e covenant, ahd 
the remainder- man, are a bound, p. 105 

Tenant in tail of a truſt, cannot — N 
the court a ſpecific execution of the truſt 
in fee, but muſt ſuffer a recovery, p. 2 

Where equity will . — to be paid out 
of e on | 8 mm, P. 108, 
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and all other writs were made out by the 


curſitor of the chancery. P. 16 
Writs to Ky ap ſheriffs and eſcheators, were 


into chancery as part of the ex- 


return 
traordinary juriſdiction, p. 31 
How original and judicial Writs came to be 
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ſeire facias in chancery. 0 
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IT EPORTS of adjudged Caſes in 
the Courts of Chancery, King's 
Bench, Common Pleas, and Exchequer, from 
Trinity Term in the ſecond Year of King 
George I. to Trinity Term in the twenty- 
firſt Year of King George II. Taken and 
Collected by the Right Hon. Sir John Strange, 
Knt. late Maſter of the Rolls. In two Vols. 
Publiſhed by his Son John Strange, of the 
Middle Temple, Eſq; Pr. 2 J. 55. 6d. 


II. Reports of Caſes argued and determin- 
ed in the High Court of Chancery, during 
the Time of the late Lord Chancellor King. 
Collected by William Moſely, Eſq; late Bar- 
riſter at Law. Publiſhed with Notes and ma- 
ny thouſand References, and two Tables ; one, 
of the Names of the Caſes; the other of the 
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TX. The Law of * and Tenants 
in _ Treland. Collected from. the Books: of 
Reports, Common Law and Practice, and 
from the Acts of Parliament in Force in this 
Kingdom; digeſted under bee N 
By Matt. Dutton. Price, d e 
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KX. Pufends orff's [Duty of Man, 50 0g. 
XI. Sir 


to the Law of ature. Price 25. 
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XI. Sir Richard Blackmore's Eſſays on 


the Laws of Nature and Civil Power, Sc. 
Price 1 s. 1 d. 


XII. Bp. Nicholſons Triſh Hiſtorical Li- 
brary, pointing at moſt of the AUTHORS 
and RECORDS in Print and Manuſcript, which 
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XIII. Security of Engl/iſbmen's Lives, or 
the Duty and Power of the Grand Juries of 
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This Pamphlet is wrote by Lord Somers. 


N. B. Said WATTS, being always 


well ſorted with Law Books of all Kinds, is 


determined to fell them at the loweſt 
Prices. | 


He likewiſe. ſells, Paper of all Sorts and 
Sizes, either plain or gilt ; with Pens, Quills, 
Ink, and Bonds of all Kinds, vis. ſingle 
and double Bonds and Warrants, blank Leales, 
Kings-Bench, Exchequer, and Common-Pleas 
Ejectments, Decrees, Diſmiſſes and Renewals, 
with large Blanks, Parchment, and the beſt 
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